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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9027) 


In re BEATRICE Foops Co. AMA Docket No. M 137-2. Decided 
April 2, 1964. 


Petition Dismissed—On Motion of Petitioner 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed April 1, 1963, 
under Section 8c(15)(A) of the Agricultural Adjustment Act 
(1933), as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.). On April 1, 1964, petitioner moved to dismiss the 
petition with prejudice and respondent joined in such motion. 
Accordingly, the petition is hereby dismissed with prejudice. 


(No. 9028) 


In re BOONVILLE FARMS COOPERATIVE, INC. AMA Docket No. 
M 2-8. Decided April 23, 1964. 
Petition to Reopen Hearing—Denial 


Petition to reopen hearing for the introduction of evidence allegedly avail- 
able at the time of original hearing denied where petitioner has been 
afforded every opportunity to state its case and to present its evidence. 


Burden of Proof—Classification—Fluid Skim Differential—Dismissal 


Petition contesting reclassification to higher use classifications and applica- 
tion of fluid skim differential dismissed for failure to sustain burden 
of proof. 


Mr. Harry Rosenberg, of Hempstead, New York, for petitioner. Messrs. 
John G. Liebert and Joseph A. Walsh, for respondent. Mr. Benj. M. 
Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


383 
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PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), in which petitioner challenges 
as not in accordance with law charges assessed against it as 
owing to the producer-settlement fund under Order No. 27, as 
amended, issued under the act and regulating the handling of 
milk in the New York-New Jersey milk marketing area.' The 
charges to petitioner are based upon the reclassification to higher 
use classifications by the market administrator for the order, 
after the usual audit to verify handler reports, of milk received 
by petitioner in May, June, July, August and October 1960 and 
the application of the fluid skim differential to some of such milk. 


The petition instituting this proceeding filed April 29, 1963, 
was dismissed July 9, 1963 (22°A.D. 749) for failure to comply 
with the rules of practice and petitioner was given an oppor- 
tunity to file an amended petition. Petitioner filed an amended 
petition July 22, 1963, and respondent’s motion to dismiss such 
petition was denied (22 A.D. 988). On October 4, 1963, respond- 
ent filed an answer upholding the action of the market adminis- 
trator and the charges resulting therefrom as in accordance with 
law and the terms of the order. As a separate and additional 
defense, respondent alleged in the answer that petitioner’s claim 
is wholly or partially barred by the termination of obligations 
provision of the order. (See section 1002.95.) 


A prehearing conference was held in New York, New York, 
November 14, 1963, and the oral hearing was held before Benj. 
M. Holstein, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, December 11, 1963, 
in New York, New York. At the hearing, petitioner was repre- 
sented by Harry Rosenberg, Attorney at Law, West Hempstead, 
New York, and respondent was represented by John G. Liebert, 
Office of the General Counsel, United States Department of Agri- 
culture. After the hearing the parties filed briefs. On January 
31, 1964, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that the peti- 


« 





1 Effective January 1, 1962, Order No. 27, as amended, was renumbered as Order No. 2 
(26 F.R. 12752). Petitioner contests herein charges of $2,854.11 out of $3,455.49 billed 
against it. 
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tion be dismissed. Petitioner filed exceptions to the hearing ex- 
aminer’s report and oral argument was held before the Judicial 
Officer March 24, 1964, in Washington, D. C. After the oral 
argument petitioner filed, in effect, a petition to reopen the pro- 
ceeding for the purpose of taking additional evidence pursuant 
to section 900.68(a) (2) of the rules of practice (7 CFR 900.68 
(a) (2)) and respondent filed a reply thereto. 


Section 900.68(a) (2) requires, in part, that a petition to re- 
open the hearing “shall state briefly the nature and purpose of 
the evidence to be adduced . . . and shall set forth a good reason 
why such evidence was not adduced at the hearing.” It is patent 
from the petition to reopen filed herein that it is petitioner’s 
position that the evidence it now wishes to introduce at a re- 
opened hearing, the nature of which is not disclosed in its petition 
contrary to section 900.68(a) (2) of the rules of practice, was 
available to it at the December 11, 1963, hearing herein. Such 
alleged fact would seem in itself to require a denial of the petition 
to reopen. However, petitioner places the onus for its failure to 
present such alleged evidence on the hearing examiner. But, the 
burden of establishing the invalidity of the market administra- 
tor’s action rests upon petitioner (see, e.g., United States v. Rock 
Royal Cooperative, Inc., 307 U.S. 533 (1939); Wawa Dairy 
Farms, Inc. v. Wickard, 56 F. Supp. 67 (E.D. Pa. 1944), aff’d, 
149 F.2d 860 (3d Cir. 1945)) and by no stretch of imagination 
could petitioner reasonably have believed that its presentation 
at the hearing established or even identified the basis of its claim 
of illegality. Petitioner has been afforded every opportunity to 
state its case and to present its evidence, including a prehearing 
conference to facilitate such presentation, and petitioner may 
not at this late stage of the proceeding when faced with an un- 
favorable decision cure the defects in its proof by a reopening of 
the hearing for the introduction of evidence allegedly available 
at the time of the original hearing. Cf., e.g., Walker v. Civil 
Aeronautics Board, 251 F.2d 954 (2d Cir. 1958). Accordingly, 
the petition to reopen the hearing is hereby denied. 


It should be stated at this point, perhaps, that it appears from 
the audit statements issued to petitioner by the market adminis- 
trator that the contested application of the fluid skim differential 
was based upon an assignment of skim milk subject to such 
differential to petitioner’s milk by petitioner’s vendee who is 
apparently the real party in interest herein. Furthermore, section 
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1002.35 of the order and the rules and regulations issued pursuant 
to section 1002.36 thereof set out a detailed scheme to be em- 
ployed in the classification of and accounting for milk subject to 
the order. Petitioner has not indicated any error in the applica- 
tion of such scheme to the milk in controversy or any invalidity 
in the scheme itself. The bare assertions of petitioner’s witness 
that petitioner’s reports to the market administrator reflect the 
records of petitioner and its vendee and that the market adminis- 
trator’s billings were incorrect clearly do not satisfy petitioner’s 
burden of proof especially in view of the regulatory scheme with 
respect to milk classification contained in the order and the regu- 
lations issued thereunder. 


The Findings of Fact, Conclusions and Order contained in the 
hearing examiner’s report filed January 31, 1964, are hereby 
adopted as the Findings of Fact, Conclusions and Order, respec- 
tively, of this Decision and Order. 


FINDINGS OF FACT 


1. Petitioner, Boonville Farms Cooperative, Inc., a New York 
corporation located in Boonville, New York, is a cooperative 
association of milk producers. At all times material herein, peti- 
tioner was a handler under the order regulating the handling of 
milk in the New York-New Jersey marketing area (7 CFR 1002.1 
et seq.), hereinafter called the order, and operated a pool plant 
located at Boonville, New York (Amended petition, paragraphs 
1, 5). 


2. As required by the order (7 CFR 1002.50), petitioner filed 
reports with the Market Administrator showing its receipts and 
disposition of milk each month. Petitioner’s reports for the 
months of May, June, July, August and October, 1960, indicated 
that during these months it had sold certain quantities of milk 
to the Babylon Milk and Cream Company, hereinafter called 
Babylon, operator of a non-pool plant at Lindenhurst, Long 
Island, New York. (Petitioner’s Exhibits 1-5, inc). 


3. Pursuant to the requirements of the order (7 CFR 1002.54), 
the Market Administrator conducted audits during 1961 to verify 
the data contained in the reports submitted by the petitioner as 
described in Finding 2 (Tr. pp. 48-50, 61-62). Such audits in- 
cluded examination of the books and records of the petitioner 
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and also the books and records of Babylon, the petitioner’s vendee, 
because the order provided that the use classification of the milk 
which petitioner had sold to Babylon was to be determined by 
its disposition at the Babylon plant (7 CFR 1002.32, 1002.33). 


4. Asa result of the audits described in Finding 3, the Market 
Administrator revised the classifications reported by the peti- 
tioner for the milk sold to Babylon by decreasing the quantity of 
such milk shown as utilized in Class III and increasing the quan- 
tity shown as utilized in Class II, and by imposing fluid skim 
milk differentials on portions of such milk. By reason thereof, 
petitioner’s obligation to the producer-settlement fund was in- 
creased in the amount of $3,455.49 for the five-month period. 
Statements showing the audit adjustments and sums claimed for 
each of the months in question were sent to and received by the 
petitioner (Petitioner’s Exhibits 6-10, inc.; Tr. pp. 35-37, 54—55, 
60-61). 


5. Sidney Ostrovsky, a dairy consultant who acted as auditor 
for petitioner and for Babylon, testified for petitioner that he 
examihed the books and records of both firms for the months in 
question, that the petitioner’s reports correctly reflected such 
books and records and correctly reflected the information as to 
utilization which Babylon had furnished to petitioner, and that 
the billings submitted by the Market Administrator were incor- 
rect because they did not agree with such information or with 
the books and records of the two firms (Tr. pp. 29-31, 33-41, 
55-56). The only other evidence submitted by petitioner in sup- 
port of its claim were the monthly reports and the audit state- 
ments for each of the five months in question. (Petitioner’s Ex- 
hibits 1-10, inc.). 


6. Vincent Murphy, in charge of audits and audit review in 
the Market Administrator’s office, testified for the respondent. 
He stated that an audit was conducted by the Market Administra- 
tor’s office for each of the months covered by the petitioner’s 
reports, as a result of which the petitioner was billed for the 
additional sums in question. (Tr. pp. 58-61). 


CONCLUSIONS 


Section 1002.31 of the order (7 CFR 1002.31) provides, in 
part, as follows: 
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§ 1002.31 Burden of proof. 


In establishing the classification of milk received from 
producers, the burden rests upon the handler who received 
the milk from producers to show that the milk should not be 
classified as Class I-A, and that the skim milk in Class II 
and Class III milk should not be subject to the fluid skim 
differential. 


The above provision, which places the burden on a handler to 
prove that his milk is entitled to a lower use classification than 
that assigned to it by the Market Administrator, is authorized 
by the Agricultural Marketing Agreement Act and has been up- 
held on numerous occasions by the courts and the Judicial Officer. 
United States v. Ridgeland Creamery Company, 47 F.S. 145, 149 
(D.C. Wisc., 1942); Wawa Dairy Farms, Inc., v. Wickard, 56 
F.S. 67, 70 (D.C. Pa., 1944), affirmed, 149 F.2d 860 (C.A. 3, 
1945) ; Bailey Farm Dairy Co., et al. v. Jones, 61 F.S. 209, 217 
(D.C. Mo., 1945), affirmed, 157 F.2d 87 (C.A. 8, 1946), certiorari 
denied, 329 U.S. 788; In re Momence Milk Cooperative Associa- 
tion, 8 A.D. 1109, 1117 (1949); In re Newark Milk and Cream 
Co., 18 A.D. 211, 214 (1959) ; affirmed, Newark Milk and Cream 
Co., v. Benson 287 F.2d 681, 685 (C.A. 3, 1961); In re M. H. 
Laipson & Company et al., 22 A.D. 1194, 1203 (1963). 


The petitioner has not sustained that burden in this proceed- 
ing. The evidence offered by the petitioner consists of its reports 
to the Market Administrator (Petitioner’s Exhibits 1-5), the 
Market Administrator’s audit statements adjusting the classifi- 
cations and values shown in the reports (Petitioner’s Exhibits 
6-10), and the oral testimony of Mr. Ostrovsky that the reports 
were correct and the adjustments incorrect. The documentary 
evidence proves only that the petitioner filed reports which the 
Market Administrator adjusted after audit. Mr. Ostrovsky’s 
testimony proves only that he disagrees with the adjustments. 
The witness did not state why he disagrees, nor is the reason 
disclosed anywhere else in this record, including the petitioner’s 
proposed findings and conclusions, which are merely a copy of 
the amended petition. 


It was incumbent upon the petitioner to show why the milk in 
question was entitled to a Class III classification and why the 
skim milk differentials did not apply, but it offered no such proof. 
Mr. Ostrovsky’s statement that the original reports were correct 
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is not proof. In re M. H. Laipson & Co., et al, supra. In that 
proceeding, the Judicial Officer stated (p. 1203): 


“If the presumption of the regularity of administrative 
orders is to have any meaning, it cannot be rebutted simply 
by conclusory statements or representations made by the 
petitioners. To use the language of the Supreme Court in 
Adams v. Nagle, 303 U.S. 532, 543, ‘To hold otherwise would 
render orderly administrative procedure impossible’’’. 


The above conclusion is applicable to this proceeding. 


In short, there is no evidence in this record that the reclassifi- 
cations and audit adjustments in the petitioner‘s reports for May, 
June, July, August and October 1960, or the charges billed to 
the petitioner in connection therewith, are not in accordance 
with law. Accordingly, the relief requested by the petitioner 
should be denied and the petition should be dismissed. 


ORDER 


The.relief requested by the petitioner is denied. The petition 
is dismissed. 


(No. 9029) 


In re OLBRYCH’s DatryY INc. AMA Docket No. M 2-14. Decided 
April 29, 1964. 


Adequacy of Petition—Application to Dismiss Partially Granted 


Factual statements contained in one paragraph of petition meet require- 
ments of rules of practice while those contained in another paragraph 
do not and matters stated in opposition to application to dismiss not 
a substitute for proper pleading. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PARTIALLY DISMISSING PETITION 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
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February 27, 1964, by Olbrych’s Dairy Inc., a handler regulated 
under Order No. 2, issued under the act and regulating the han- 
dling of milk in the New York-New Jersey milk marketing area. 
On March 30, 1964, respondent, pursuant to section 900.52 (c) 
of the rules of practice (7 CFR 900.52(c) ), filed an application 
to dismiss the petition. Respondent contends, in part, that the 
petition does not comply with the applicable rules of practice 
because of its failure to specify the order terms or application 
complained of or the facts upon which the petition is based. A 
copy of the application to dismiss was served upon petitioner and 
petitioner filed a reply thereto. 


An examination of the petition reveals that paragraph num- 
bered 1 thereof, in effect, challenges a specific billing sent to peti- 
tioner March 29, 1962, by the market administrator for the order 
resulting from the reclassification to Class I-A chocolate milk 
from Class III of a product reported as chocolate drink during 
the period February through December 1960. The paragraph 
alleges that the product was properly classified in Class III as 
chocolate drink. We think that this paragraph of the petition 
clearly meets the requirements of the rules of practice. (See sec- 
tion 900.52(b) (2) and (3).) Cf., e.g., In re Abbots Dairies, Inc. 
et al., 16 A.D. 283 (1957) ; In re Fiorlat Dairy Products, 8 A.D. 
1082 (1949); In re Oak Tree Farm Dairy, Inc., 8 A.D. 1001 
(1949). 


Such is not the case with respect to paragraph numbered 2 
contained in the petition. It is not possible to ascertain from this 
paragraph the underlying facts which form the basis of the obli- 
gations there alleged to be unlawful and, in part, what obligations 
imposed upon petitioner are claimed to be unlawful. In fact, such 
paragraph fails to set forth sufficient facts with clarity to permit 
respondent to respond thereto. In its opposition to the application 
to dismiss, petitioner has supplied some of the detail lacking in 
its paragraph numbered 2. However, such document is not a 
substitute for proper pleading. Paragraph numbered 2 should, 
therefore, be dismissed. Cf., e.g., In re Edward J. Vagim, d/b/a 
Edward J. Vagim & Co., 17 A.D. 167 (1958); In re Fair Lawn 
Dairies, Inc., 14 A.D. 641 (1955). The remaining numbered para- 
graphs contained in the petition are merely ancillary to para- 
graphs numbered 1 and 2 and are sufficiently specific to meet the 
requirements of the rules of practice. 
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Accordingly, paragraph numbered 2 of the petition is dismissed 
but the petitioner may file an amended petition as of the date of 
the present petition within 20 days following service of a copy 
of this order upon it. An answer to the petition shall be filed 
within 15 days after the date of this order in accordance with 
section 900.52a of the rules of practice. 


(No. 9030) 


ARTHUR KELLY, AND SHIRLEY M. BELL d/b/a W. W. GARRY & 
Co. v. Sioux City Stock YARDS Co. P&S Docket No. 2972. 
Decided April 1, 1964. 


Failure to Prove Unreasonable Stockyard Services—Dismissal 


The evidence does not establish that stockyard owner did not discharge its 
duty of maintaining reasonable stockyard facilities and of exercising 
reasonable care in the face of charges of insufficient pen space, failure 
to .protect animals against the weather and failure to provide feed 
and water. 

Complainants and respondent pro se. Miss Martha Jane Peterman, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on March 18, 1963, 
complainants request an award of reparation in the amount of 
$596.25, which is alleged to be the loss suffered as a result of the 
death of 5 sows and the excessive shrinkage of 49 other sows, all 
of which complainants attribute to the respondent’s failure to 
render reasonable stockyard services while the animals were in 
its custody. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon respondent. 
A copy of the investigative report was served upon each com- 
plainant. 
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Respondent filed an answer on July 5, 1963, in which it denies 
liability to complainants and alleges that reasonable stockyard 
services were furnished while the animals were in its custody. 
Respondent also claims that the death of the 5 sows was the result 
of the neglect of W. W. Garry & Co. Respondent requested an 
oral hearing. 


An oral hearing was held at Sioux City, Iowa, on October 2, 
1963. Martha Jane Peterman, Office of the General Counsel, 
United States Department of Agriculture, was the Presiding Offi- 
cer. William Johnson appeared for complainants and A. J. Kirwan 
was called as their witness. Ray A. Rodeen appeared for respond- 
ent and L. C. Kuhl, Keith Cartwright, and Ralph Owens testified 
as witnesses. Respondent filed proposed findings of fact and con- 
clusions. 


FINDINGS OF FACT 


1. Complainant Arthur Kelly is an individual whose address 
is Muskogee, Oklahoma. 


2. Complainant Shirley M. Bell, d/b/a W. W. Garry & Co., is 
an individual whose address is Sioux City, Iowa. At all times 
material herein, said complainant was registered with the Secre- 
tary of Agriculture as a dealer. 


3. Respondent, Sioux City Stock Yards Co., Sioux City, Iowa, 
is a corporation which, at ali times material herein, owned and 
operated the Sioux City Stock Yards, a posted stockyard subject 
to the provisions of the act, hereinafter referred to as the stock- 
yard. 


4. On January 16, 1963, 17 sows purchased at the stockyard 
by W. W. Garry & Co. for the account of complainant Kelly were 
weighed and placed in pen 9-60 which measures 448.8 square 
feet. Pen 9-60 accorded 26.4 square feet to each of the 17 sows 
yarded in said pen. On the same date, 37 other sows purchased 
at the stockyard by W. W. Garry & Co. for the account of com- 
plainant Kelly were weighed and placed in pen 9-56, which meas- 
ures 474.4 square feet. This pen alloted 12.8 square feet to each 
sow yarded therein. 


5. At some time between 2 p.m. and 10 p.m. on January 17, 
1963, Ralph Owens, a foreman employed by respondent, moved 
the 54 sows from the pens in which they were yarded. Respond- 
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ent’s employee placed 46 of the sows in pen 10-253, which ac- 
corded 10 square feet to each sow. Eight of the sows were placed 
in pen 10-291, which allowed 13 square feet to each sow. The 
newly assigned pens were located in the “loadout” area of the 
stockyard. The sows were not fed or watered after they were 
transferred to pens 10-253 and 10-291. Respondent did not notify 
W. W. Garry & Co. that the sows had been moved. 


6. On January 19, 1963, W. W. Garry & Co. was notified that 
3 of the 46 sows yarded in pen 10-253 were dead. All of the sur- 
viving sows were thereafter transferred to pen 10-211 at the 
request of W. W. Garry & Co. 


7. On January 19, 1963, the 51 surviving sows were loaded into 
trucks for transportation to Muskogee, Oklahoma. While in 
transit, 2 addtional sows died. 


8. During the period that the animals were at the stockyard 
in respondent’s custody, the pens provided were at all times 
adequate. 


9. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The stockyard owner has the duty of maintaining reasonable 
stockyard facilities and of exercising “reasonable care for the 
protection and safety of livestock, even after the livestock cross 
the scales and are placed in holding pens for purchasers.” Cassidy 
Commission Co. v. Carson Livestock Commission Co., 20 A.D. 
201, 204 (1961). The main question presented for decision is 
whether respondent discharged such duty in connection with the 
handling of the 54 sows. 


There was no evidence to establish that the sows which died 
were in a healthy condition at the time they were placed in re- 
spondent’s custody. The cause of their death is unknown. Com- 
plainants assert that the pens in which the sows were yarded did 
not provide sufficient space; however, evidence adduced at the 
hearing demonstrated that respondent did provide enough space 
for the sows. 


Complainants further allege that some of the pens provided 
by respondent were inadequate in that they failed to contain bed- 
ding. The stockyard tariff, which was incorporated by reference 
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into the contract between complainant W. W. Garry & Co. and 
respondent, specifically provided that if bedding was desired, the 
owner of the livestock or his representative was to obtain bedding 
materials from respondent and personally bed the animals. Cross- 
examination of one of complainants’ witnesses indicated that 
W. W. Garry & Co. did not request bedding materials. Under 
these circumstances, the absence of bedding in the pens cannot 
be said to have constituted an unreasonable practice under the act. 


It was not established that the temperature at the stockyard 
was so low that it caused distress to the sows. Complainants 
assert that prior to their death, the 3 sows which died at the 
stockyard had been moved by respondent’s employees to a pen 
that did not provide adequate protection from the elements. The 
evidence, however, showed that such sows were yarded in a 
covered building having a concrete floor and walls on all sides, 
except the side facing the southeast; and respondent established 
that the winds did not emanate from the southeast while the sows 
were at the stockyard. The evidence introduced at the hearing 
demonstrated that the prevailing winds came from the north 
and northwest during the period in question. 


While respondent admittedly moved the sows to different pens 
without notifying W. W. Garry & Co., the pens to which the 
livestock were transferred were shown to have been adequate. 
Animals about to be removed from the stockyard are routinely 
transferred to pens in the “load-out” area in order to facilitate 
the loading of livestock into transportation vehicles. 


There was no proof regarding the excessive loss of weight 
allegedly sustained by the surviving sows while they were yarded 
at the stockyard. One might infer that the sows lost some weight 
while they were in respondent’s custody since they received no 
feed or water for approximately one and a half days; however, 
the contract between complainant W. W. Garry & Co. and re- 
spondent provided that the former was to assume responsibility 
for watering and feeding the animals yarded at the stockyard. 
Complainants did not establish that an excessive loss of weight 
was suffered by the surviving sows because respondent’s stock- 
yard facilities were inadequate or because respondent failed to 
exercise reasonable care with respect to the sows. 
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On the basis of all of the foregoing, it must be concluded that 
it was not established that respondent failed to render reasonable 
stockyard services in connection with the handling of the 54 sows. 
Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9031) 


In re MCLAUGHLIN COMMISSION CoMPANY, INC. P&S Docket 
No. 2842. Decided April 1, 1964. 


Rates and Charges—Dismissal 


Decision: by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion that this rate proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.) be dismissed without prejudice. Complainant stated in 
its motion that it has received and reviewed information required 
to be submitted under section 201.25 of the regulations (9 CFR 
201.25), in connection with the amendment of the respondent’s 
tariff which is the subject of this proceeding, and that on the 
basis of an analysis of such information and other available data, 
it appears that the changes in the rates and charges provided 
for in the amendment are justified. 


Notice of the tariff as modified by the amendment and of the 
“Complaint, Order of Suspension, and Notice of Hearing” was 
published in the Federal Register (28 F.R. 1566), and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 
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(No. 9032) 


LUTE ELLISON, L. L. BRANSCOME, JR., AND L. L. BRANSCOME, SR., 
d/b/a LEXINGTON SALES COMPANY v. J. F. (BUCK) WILKINS 
d/b/a DEER CREEK LIVESTOCK SALES COMPANY, AND DEER 
CREEK STOCKYARDS, INC. P&S Docket No. 2751. Decided 
April 7, 1964. 


Agent—Failure to Prove—Dismissal 


The fact that respondents honored certain drafts given in payment for 
livestock purchased by alleged agent does not, of itself, prove agency 
relationship with buyer or that respondents would honor any subsequent 
drafts. Complainants have not proved that buyer acted as the actual 
or the apparent agent of either respondent. Respondents are not liable 
to complainants. The complaint is dismissed. 


Complainants pro se. Mr. J. Wesley Miller, of Rolling Fork, Mississippi, 
for respondent J. F. (Buck) Wilkins. Respondent Deer Creek Stock- 
yards, Inc., pro se. Mr. Bob R. Sullards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act. The proceeding was initiated by a complaint filed 
on April 26, 1962, in which the complainants seek an award of 
reparation in the amount of $2,835.72, which they allege to be 
the amount due for 20 head of cattle purchased at the Lexington 
Sales Company on January 31, 1962, from complainants by C. C. 
Pigg for the account of his employer, respondent J. F. (Buck) 
Wilkins, d/b/a Deer Creek Livestock Sales Company. Complain- 
ants also allege that a draft was always drawn on the Deer Creek 
Livestock Sales Company to pay for livestock “regularly” pur- 
chased at the Lexington Sales Company by C. C. Pigg for Wilkins, 
but that the draft drawn upon said respondent by Pigg in pur- 
ported payment for the livestock in question was dishonored. The 
complainants further allege that the Deer Creek Livestock Sales 
Company is owned by J. F. (Buck) Wilkins, and that said ‘“mar- 
ket”, prior to January 1, 1962, was operated as Deer Creek Stock- 
yards, Inc., under the management of J. F. (Buck) Wilkins. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
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the rules of practice (9 CFR 202.40), were served upon respond- 
ent Deer Creek Stockyards, Inc., and upon respondent Wilkins, 
respectively, on June 4, 1962. A copy of the investigative report 
was served upon complainants on June 4, 1962. 


The respondents, on June 25, 1962, filed separate answers to 
the complaint in each of which liability to complainants is denied. 
In its answer, respondent Deer Creek Stockyards, Inc., admits 
that C. C. Pigg purchased 20 head of cattle from complainants on 
January 31, 1962, and that respondent Wilkins has refused to 
pay the purchase price therefor. However, said respondent denies 
that payment has not been made for the livestock in question, 
denies that the purchase price of such livestock was $2,835.72, 
denies that C. C. Pigg made the purchase as agent or employee of 
Deer Creek Livestock Sales Company, denies that a draft was 
always drawn on the Deer Creek Livestock Sales Company for 
the payment of livestock “regularly” purchased at the Lexington 
Sales Company by C. C. Pigg, and denies that the “market” of 
Deer Creek Stockyards, Inc., and the “market” of Deer Creek 
Livestock Sales Company were one and the same “market”. 
Respondent Wilkins, in his answer, makes the same admissions 
and denials as respondent Deer Creek Stockyards, Inc. In each 
answer, the respective respondent requested an oral hearing. 


Respondents filed separate motions to dismiss the complaint, 
which motions were properly denied by the Presiding Officer 
prior to hearing. An oral hearing was held at Greenville, Missis- 
sippi, on November 5, 1962. Bob R. Sullards, Office of the Gen- 
eral Counsel, United States Department of Agriculture, was Pre- 
siding Officer. A continuation of said hearing was held at Green- 
ville, Mississippi, on March 11, 1963. Complainants and respond- 
ents were represented by counsel. Nine witnesses testified. The 
complainants and respondents filed proposed findings of fact, con- 
clusions and orders. In addition, the respondents filed a brief 
and “a statement of objections”. 


FINDINGS OF FACT 


1. Complainants, Lute Ellison, L. L. Branscome, Jr., and L. L. 
Branscome, Sr., partners doing business as Lexington Sales Com- 
pany, Lexington, Mississippi, are now, and were at all times 
material herein, registered with the Secretary of Agriculture as 
a market agency and dealer. Said complainants operate the Lex- 








398 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 396 


ington Sales Company stockyard, a posted stockyard subject to 
the provisions of the act. 


2. Respondent Deer Creek Stockyards, Inc., Hollandale, Missis- 
sippi, a corporation, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency. 


3. Respondent J. F. (Buck) Wilkins, an individual doing busi- 
ness as Deer Creek Livestock Sales Company, Hollandale, Missis- 
sippi, is now, and was at all times material herein, registered 
with the Secretary of Agriculture as a market agency. Respond- 
ent J. F. (Buck) Wilkins is also registered with the Secretary 
of Agriculture as a dealer. 


4. The stockyard currently known as Deer Creek Livestock 
Sales, formerly known as the Deer Creek Stockyards, Inc., is a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. 


5. Respondent Deer Creek Stockyards, Inc., terminated its 
operations as a market agency on December 31, 1961 and leased 
the stockyard to respondent J. F. (Buck) Wilkins, its former 
manager. Respondent Wilkins began operating the stockyard on 
January 1, 1962, trading as Deer Creek Livestock Sales Company, 
a separate enterprise which was in no way related to the Deer 
Creek Stockyards, Inc. 


6. Prior to January 1, 1962, C. C. Pigg, an individual residing 
in Hollandale, Mississippi, was employed one day a week by Deer 
Creek Stockyards, Inc., as a “check-in-man”, receiving livestock 
delivered at the stockyard. After January 1, 1962, C. C. Pigg 
was similarly employed one day a week by the Deer Creek Live- 
stock Sales Company. During the 18 month period prior to Jan- 
uary 1, 1962, C. C. Pigg was also engaged in the business of buy- 
ing and selling livestock for his own account at various livestock 
markets in the vicinity of Hollandale, Mississippi. 


7. On several occasions Pigg bought livestock from the com- 
plainants, and in payment drew a draft on Deer Creek Stock- 
yards, Inc., payable at the Bank of Hollandale, Hollandale, Mis- 
sissippi. Pigg would inform Deer Creek Stockyards, Inc., of 
the amount of the draft, and the latter would issue a check in 
said amount to the Bank of Hollandale, which would in turn 
honor the draft. The livestock involved would be resold by Deer 
Creek Stockyards, Inc., for Pigg’s account. Deer Creek Stock- 
yards, Inc., advanced money to Pigg, and maintained a special 
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account in the name of C. C. Pigg. After each sale of livestock 
by Pigg through Deer Creek Stockyards, Inc., a statement would 
be presented to Pigg showing the status of his account. On De- 
cember 13, 1961, Pigg purchased livestock from the complainants 
at the Lexington Sales Company stockyard for the price of 
$2,033.98. This livestock was resold through the Deer Creek 
Stockyards, Inc., in the usual manner, but no draft was ever 
drawn on the Deer Creek Stockyards, Inc., in payment for such 
livestock. 


8. After January 1, 1962, Pigg continued to purchase livestock 
in the vicinity of Hollandale, Mississippi. The Deer Creek Live- 
stock Sales Company acquired the account of C. C. Pigg when 
it took over the operation of the stockyard. When livestock was 
sold for Pigg through the Deer Creek Livestock Sales Company, 
the transaction was handled in the same manner as such trans- 
actions were handled previously by the Deer Creek Stockyards, 
Inc. 


9. On January 17, 1962, Pigg purchased livestock from the 
complainants at the Lexington Sales Company stockyard for the 
price of $2,104.17, and drew two drafts on the Deer Creek Live- 
stock Sales Company, payable to the Lexington Sales Company, 
in the amounts of $2,033.98 and $2,104.17, respectively. On Jan- 
uary 24, 1962, Pigg purchased livestock from the complainants 
at the Lexington Sales Company stockyard for the price of $2,- 
466.88, and again drew a draft in the amount of the purchase 
price on the Deer Creek Livestock Sales Company, payable to the 
Lexington Sales Company. The livestock purchased on January 
17 and 24, 1962, were resold through the Deer Creek Livestock 
Sales Company, and the drafts drawn by Pigg in payment there- 
for were honored upon presentment. 


10. On January 31, 1962, Pigg purchased 20 head of cattle 
from the complainants at the Lexington Sales Company stock- 
yard for the price of $2,835.72, and drew a draft on the Deer 
Creek Livestock Sales Company, in the amount of $2,834.72, pay- 
able to the Lexington Sales Company. The 20 head of cattle were 
resold through the Deer Creek Livestock Sales Company on Feb- 
ruary 1, 1962. The draft was presented for payment at the Bank 
of Hollandale on February 7, 1962, at which time it was dis- 
honored at Wilkins’ direction. 


11. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 
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CONCLUSIONS 


The principal issue involved in this proceeding is whether C. C. 
Pigg acted as agent of either respondent in purchasing the 20 
head of cattle from complainants on January 31, 1962. 


The evidence shows that over a period of time C. C. Pigg 
bought cattle from complainants at auction in his own name. 
Generally, after an auction sale, he would direct complainants’ 
bookkeeper “to charge it” to the “Deer Creek Stockyards” or to 
the “Deer Creek Livestock Sales Company”. Occasionally, he 
would pay for a purchase with a personal check. At no time prior 
to the purchase of the 20 head involved in this proceeding, were 
complainants informed by either respondent or by Pigg that the 
purchases made were for the account of someone other than Pigg, 
and complainants made no attempt to ascertain whether Pigg was 
acting as a third party’s agent with respect to such purchases. 


The animals purchased would be picked up by C. C. Pigg in 
his own truck. They would be resold by Pigg for his own account 
at the stockyard or elsewhere at his election. Neither respondent 
had a right to control his actions in that regard. 


The fact that respondents honored certain drafts given in pay- 
ment for livestock purchased by Pigg does not, of itself, prove 
that Pigg was the agent of either respondent, or that respondents 
would honor any subsequent drafts. Lorie v. Lumberman’s Mut. 
Casualty Co., Mo. App. 8 S.W. 2d 31 (1928) ; Hutsell v. Morrison 
Livestock Com’n Co., 20 A.D. 573 (1961) ; Fred Manschreck et al. 
v. Gunter, 20 A.D. 863 (1961). The only presumption that could 
arise from the payment of the drafts was that Pigg had credit 
with respondents at the time the drafts were presented. Brown 
v. Schmitz, 237 Iowa 418, 22 N.W. 2d 340 (1946) ; Lee v. Peoples 
Cooperative Sales Agency, 201 Minn. 266, 276 N.W. 214 (1937) ; 
Davis and Hamm Commission Co. v. Mt. Vernon Bank, 63 Tex. 
Civ. App. 347, 183 S.W. 448 (1910) ; Dan H. Hughes et al. v. L. J. 
Cuthbert et al., 22 A.D. 42 (1963). 


The complainants in a reparation proceeding have the burden 
of establishing their claim. Scates v. Evansville Producers Com- 
mission Association, 22 A.D. 264 (1963). It was not shown that 
in connection with the purchase of the 20 head involved in this 
proceeding C. C. Pigg acted as the actual or the apparent agent 
of either respondent. There was also no proof of any conduct 
or failure on the part of the Deer Creek Stockyards, Inc., or J. F. 
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Wilkins, which might make either liable to the complainants in 
this proceeding. On the basis of all the foregoing, it is concluded 
that the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9033) 


In re LEONARD M. HEIMAN AND ISADORE HEIMAN, d/b/a STAR 
PROVISION COMPANY. P&S Docket No. 3047. Decided April 7, 
1964. 


Packer—Failure to Pay Promptly—Accounts—Cease and Desist—Consent 


Respondents are ordered, among other things, to cease and desist from 
purchasing livestock in commerce while their current liabilities exceed 
their current assets, failing to make prompt payment and issuing in- 
sufficient funds checks, and are also ordered to keep accounts, records 
and memoranda that fully disclose all transactions involved in their 
business as a packer under the act. 


Mr. Garrett N. Wyss for complainant. Turner, Brock & Tisdale, of Atlanta, 
Georgia, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 2, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondents with 
violations of the Act. 


Respondents filed an amended answer on March 16, 1964, in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent to 
the issuance of a specified order, with findings and conclusions, 
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for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents are partners doing business as Star Provision 
Company, with a place of business in Atlanta, Georgia. Respond- 
ents are now, and were at all times material herein, engaged in 
the business of buying livestock in commerce for purposes of 
slaughter, and hence are and were at all times material herein, 
engaged as a packer within the meaning of the Act and subject 
to the provisions of the Act. 


2. The Capital Livestock Auction Company, Inc. stockyard, 
Atlanta, Georgia, the Middle Georgia Livestock Sales Co. stock- 
yard, Jackson, Georgia, and the W. H. Hodges & Co., Inc. stock- 
yard, Montgomery, Alabama, are now and were at all times mate- 
rial herein, posted stockyards subject to the provisions of the Act. 


3. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock for slaughter purposes at 
various posted stockyards subject to the provisions of the Act 
while their current liabilities exceeded their current assets, with- 
out paying for such livestock at the time of purchase. 


Date Posted Stockyard Amount of 
1963 Where Purchased Purchase 
January 15 Captial Livestock Auction Company, Inc., $1,399.83 
Atlanta, Georgia 
a7 ” 1,422.26 
22 ” 1,229.41 
February 7 . 936.85 
April 2 Capital Livestock Auction Company, Inc., $1,925.57 
Atlanta, Georgia 
4 ‘3 2,044.20 
30 " 1,238.25 
May 2 " 2,280.48 
a 45 1,423.44 
23 ” 807.25 
June 6 sid 3,180.04 
18 2,699.66 
Middle Georgia Livestock Sales Co., 
Jackson, Georgia 
January 23 a 1,366.27 
June 5 . 923.10 
19 1,637.52 
26 . 1,170.15 
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Date Posted Stockyard Amount of 

1963 Where Purchased Purchase 

May 17 W. H. Hodges & Co., Inc. 4,022.45 
Montgomery, Alabama 

24 ” 3,361.01 

31 = 3,609.81 


4. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock for slaughter purposes at 
various posted stockyards subject to the provisions of the Act, as 
well as otherwise in commerce, and issued checks in payment for 
such livestock which checks were returned by the banks upon 
which they were drawn because of insufficient funds. 


Date 
1963 


October 5 
October 22 
January 22 
February 5 
May bj 
May 17 
May 24 
May 81 
July 30 
August 6 
August 14 
August 21 
August 28 
September 3 
September 3 
September 3 


Payee 


Capital Livestock Auction Co., Inc. 
Middle Ga. Livestock Sales Co. 
Captial Livestock Auction Co., Inc. 
Capital Livestock Auction Co., Inc. 

W. H. Hodges & Co. 

W. H. Hodges & Co. 

W. H. Hodges 

W. H. Hodges 
Capital Livestock Auction Co. 
Capital Livestock Auction Co. 


Middle Georgia Livestock Sales Co. 


Middle Ga. Livestock 


Middle Georgia Livestock Sales Co. 


G. I. Whitmire 
G. I. Whitmire 
G. I. Whitmire 


Amount of 
Check 


$1,291.11 


1,830.12 
$1,399.83 
1,177.06 
2,022.45 
2,000.00 
3,361.01 
3,609.81 
2,164.57 
1,723.25 
1,052.35 
2,666.05 
957.50 
392.24 
704.48 
998.89 


5. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock for slaughter purposes at 
posted stockyards subject to the provisions of the Act and failed 
to pay for such livestock within the period of time established 
by contract or by the custom, rule, or regulation of the posted 
stockyard at which such purchases were made. 


No. of Days 
Date of Purchase Posted Stockyard Amount of Payment 
1968 Where Purchased Purchase Outstanding 
January 15 Capital Livestock Auction $1,399.84 11 
Company, Inc. 
Atlanta, Georgia 
17 “ 1,177.06 23 
22 1,229.41 16 
February 7 is 936.85 13 
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No. of Days 
Date of Purchase Posted Stockyard Amount of Payment 
1963 Where Purchased Purchase Outstanding 
April 2 Capital Livestock Auction $1,925.57 14 
Company, Inc. 
Atlanta, Georgia 
4 ” $2,044.20 id 
May 2 ? 2,280.48 12 
7 ” 1,423.44 10 
14 ” 645.28 14 
23 rs 962.73 11 
23 ” 807.25 14 
June 6 ie 3,180.04 14-20 
18 e 2,699.66 32-49 
20 = 2,971.10 97 
July 30 “3 2,164.57 14 
August 6 i” 1,723.25 9 
January 23 Middle Georgia Livestock 1,366.27 14 
Sales Co. 
Jackson, Georgia 
June 5 4 923.10 14 
19 43 1,637.52 21 
26 1,170.15 21 
July 3 ci 419.16 14 
3 - 1,265.13 21 
10 ” 1,186.33 14 
10 i 417.04 21 
17 ” 1,978.09 14 
24 ” 1,765.24 140n 765.24 
63 on 1,000.00 
August 7 © 1,755.25 48 
14 ° 1,052.35 42 
21 = 2,666.05 35 
28 4 957.50 28 


6. Respondents, on or about the dates and in the transactions 
set forth below, accepted meat ordered in connection with their 
packing operations, from Hardy and Company, Sylvester, 
Georgia, a packer within the meaning of the Act, and failed to 
pay the full purchase price of such meat in accordance with the 
terms of purchase. 


Date Purchased Kind and Amount Purchase Price 
August 23, 1963 6,798 pounds of beef $2,131.14 
September 11, 1963 7,959 pounds of beef 2,882.65 


7. Respondents, on or about September 11, 1963, in connection 
with the transactions set forth in Finding of Fact 6 herein, issued 





Days 
ont 
ding 


-20 
-49 


24 
.00 





LEONARD M. HEIMAN AND ISADORE HEIMAN 405 
Cite as 23 A.D. 401 


checks in the amounts of $1,482.65, $1,400.00, and $1,100.00, to 
Hardy & Co., in purported payment of the meat purchased, which 
checks were returned by the bank upon which they were drawn 
because of insufficient funds. 


8. Respondents, during the period from January 1, 1963, to 
June 30, 1963, in connection with their business as a packer under 
the Act, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in their 
business, in that respondents, during such period, failed to keep: 
(a) a general ledger, (b) cash receipts and disbursements jour- 
nals, (c) a sales journal, and (d) monthly bank account recon- 
ciliations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 6, 
and 7, it is concluded that respondents have engaged in and used, 
unfair and deceptive practices in commerce, in violation of section 
202(a) of the Act (7 U.S.C. 192(a)). 


By reason of the facts set forth in Finding of Fact 8, it is con- 
cluded that respondents have violated section 401 of the Act (7 
U.S.C. 221). 


The complainant has recommended that the order consented 
to by respondents be issued. The order will be issued. 


ORDER 


Respondents, individually or as partners, and their agents and 
employees, directly or through any corporate or other device, 
shall cease and desist from purchasing livestock in commerce 
while their current liabilities exceed their current assets: Pro- 
vided, however, that nothing herein contained shall prevent such 
persons from purchasing livestock in commerce while their cur- 
rent liabilities exceed their current assets if they pay the full pur- 
chase price of the livestock at the time of purchase. 


Respondents, individually or as partners, and their agents and 
employees, directly or through any corporate or other device, 
shall cease and desist from issuing checks in payment for live- 
stock purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank upon which they are drawn 
to pay such checks. 
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Respondents, individually or as partners, and their agents and 
employees, directly or through any corporate or other device, 
shall cease and desist from failing to pay for livestock purchased 
in commerce during the period of time established by contract 
or by the custom, rule, or regulation of the posted stockyard at 
which such purchases are made. 


Respondents, individually or as partners, and their agents and 
employees, directly or through any corporate or other device, 
after accepting delivery of meat ordered in connection with their 
packing operations, shall cease and desist from failing to pay the 
full purchase price of such meat in accordance with the terms of 
purchase, without justification. 


Respondents, individually or as partners, and their agents and 
employees, directly or through any corporate or other device, 
shall cease and desist from issuing checks in payment for meat 
purchased in connection with their packing operations, without 
having and maintaining sufficient funds in the bank upon which 
they are drawn to pay such checks. 


Respondents shall keep, separate and distinct from those of 
any other business entity, corporate or otherwise, such accounts, 
records and memoranda as will fully and correctly disclose all 
transactions involved in their business as a packer under the Act, 
including: (a) a general ledger, (b) cash receipts and disburse- 
ments journals, (c) a sales journal, and (d) monthly bank ac- 
count reconciliations. 


This order shall become effective on the sixth day after service 
hereof upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 9034) 


In re E. L. HIDLE, d/b/a HIDLE STOCKYARD. P&S Docket No. 3068. 
Decided April 7, 1964. 


Insolvency—Accounts—Suspension of Registration—Consent 


Respondent is suspended as a registrant under the act until he demonstrates 
that he is no longer insolvent, but this suspension shall be held in abey- 
ance and not become effective so long as respondent does not engage 
in business as a market agency or dealer under the act. 


and 
ice, 
sed 
‘act 
| at 


und 
ice, 
eir 
the 
of 


ind 
ce, 
eat 
ut 
ich 


ts, 
all 
ct, 


AC- 


ice 


tes 
1y- 
ge 





E. L. HIDLE 407 
Cite as 23 A.D. 406 


Respondent is ordered to keep accounts, records and memoranda that fully 
disclose all transactions involved in his business under the act and is 
also ordered to cease and desist from the violations found herein. 


Mr. J. Robert Franks for complainant. Boswell & Smith, of Geneva, Alabama 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on December 31, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondent’s financial condition does not meet the requirements 
of the act (7 U.S.C. 204) and that respondent has wilfully violated 
certain provisions of the act. 


On March 18, 1964, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint 
and submits to the jurisdiction of the Secretary in this matter, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allega- 
tions set forth in the complaint. Complainant has recommended 
that the order to which respondent has consented be issued. 


FINDINGS OF FACT 


1. (a) E. L. Hidle, respondent, is an individual doing business 
as Hidle Stockyard, whose address is Box No. 273, Slocomb, Ala- 
bama, 


(b) Respondent is now, and was at all times material herein, 
engaged in the business of buying and selling livestock in com- 
merce for his own account. 


(c) Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


2. The Farmers Livestock Cooperative stockyard, Elba, Ala- 
bama, and the Farmers Co-operative Market, Inc., stockyard, 
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Opp, Alabama, hereinafter referred to as the stockyards, are now, 
and were at all times mentioned herein, posted stockyards sub- 
ject to the provisions of the act. 


8. At all times since on or about September 25, 1963, respond- 
ent’s current liabilities have exceeded his current assets. As of 
September 25, 1963, respondent’s current liabilities exceeded his 
current assets by approximately $20,405.43. 


4. Respondent, on or about six specified dates, purchased live- 
stock in commerce at the stockyards for his own account and 
failed to pay, when due, the full purchase price of such livestock. 


5. Respondent, in connection with the purchase of livestock in 
commerce at the stockyards for his own account on five specified 
dates, issued checks in payment of the purchase price of such 
livestock, which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s account. 


6. Respondent, during the period from November 1, 1962, 
through September 25, 1963, failed to keep accounts, records and 
memoranda that fully and correctly disclosed all transactions in- 
volved in his business as a dealer in commerce. Respondent, dur- 
ing such period, (a) failed to keep a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth, and 
(b) failed to make and keep monthly bank reconciliations. Re- 
spondent, during the period from January 1, 1963, through Sep- 
tember 25, 1963, failed to post any entries into his cash receipts 
and disbursements journal. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
6 hereof, it is concluded that respondent is insolvent within the 
meaning of the act (7 U.S.C. 204), and that respondent has wil- 
fully violated sections 312(a) and 401 of the act (7 U.S.C. 
213(a), 221). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment for livestock purchased 
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in commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including, among other things, a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
penses, and net worth. Respondent shall make and keep monthly 
reconciliations of his bank account, and respondent shall post 
entries into his cash receipts and disbursements journal as they 
occur. 


Respondent is suspended as a registrant under the act until he 
demonstrates that he is no longer insolvent. However, this sus- 
pension shall be held in abeyance and not become effective so long 
as respondent does not engage in business as a market agency or 
dealer under the act. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9035) 


In re HAROLD S. ALLEN. P&S Docket No. 3050. Decided April 9, 
1964. 


Insolvency—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act until he demonstrates 
that he is no longer insolvent. 


Mr. Karl C. Grannan for complainant. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed December 5, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a 
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dealer and is charged with failing to meet the financial require- 
ments of the act as supplemented. A copy of the complaint and 
a copy of the rules of practice were served upon respondent De- 
cember 11, 1963. 








At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On January 
17, 1964, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged and be 
suspended as a registrant under the act for a period of 20 days 
and thereafter until he meets the financial requirements of the 
act. No exceptions to the hearing examiner’s report were filed. 




















FINDINGS OF FACT 










1. Respondent, Harold S. Allen, is an individual whose address 
is 23 Messenger Street, St. Albans, Vermont. Respondent is regis- 
tered with the Secretary as a dealer under the act and at all times 
material herein was so registered. 








2. As of May 11, 1963, respondent’s current liabilities exceeded 
his current assets by approximately $4,868. Respondent is unable 
to meet his current obligations as they become due in the ordinary 
course of business. 










CONCLUSIONS 





By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). See, e.g., In re Southern 
Buyers, Inc., 14 A.D. 811 (1955) ; In re David J. Corgiat, 22 A.D. 
1144 (1963). Respondent should be suspended as a registrant 
under the act until he is no longer insolvent. 
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ORDER 


Respondent is suspended as a registrant under the act until he 
is no longer insolvent. At the request of respondent, when he 
demonstrates that he no longer is insolvent, a supplemental order 
will be issued in this proceeding terminating such suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9036) 


In re EARL ELLIS. P&S Docket No. 3006. Decided April 9, 1964. 


Bonding Requirements—Suspension of Registration 


Respondent is suspended as a registrant under the act until such time as 
he complies fully with the bonding requirements of the act and the 
regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. M. J. Huffman, of Hartville, 
Missouri, for respondent. Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed October 17, 1963, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account 
and is charged with engaging in business as a dealer without 
maintaining a reasonable bond or its equivalent in connection with 
his dealer operation in willful violation of section 312(a) of the 
act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent October 21, 1963. 
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Respondent filed an answer November 12, 1963, in which he 
admitted the factual allegations of the complaint, but denied that 
he willfully violated the act and the regulations by reason thereof. 
As an affirmative defense, the answer indicated that, through no 
fault on respondent’s part, his application for a bond was not ac- 
cepted by the surety company to which he had made application, 
and stated further that the respondent “stands ready and willing 
to purchase such bond as required by the agency filing the com- 
plaint against him if such bond is available and can be furnished.” 
Respondent requested an oral hearing. 


On the basis of this answer, complainant recommended the 
issuance of a hearing examiner’s report without further investi- 
gation or hearing, but this recommendation contained no proposal 
as to the sanction and was not accepted by Benj. M. Holstein, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, who ruled that respondent was en- 
titled to an opportunity, by oral hearing or otherwise, to make 
the mitigating circumstances which he had pleaded a matter of 
record so that they could be considered in connection with the 
sanction to be imposed herein. Complainant then stated that it 
does not seek suspension of respondent’s registration for any 
specified period, but only until such time as he complies with 
applicable bonding requirements. Complainant also asked that 
respondent be ordered to cease and desist from such violation. 
On March 2, 1964, the hearing examiner filed a report recom- 
mending that respondent be found to have violated the act, be 
ordered to cease and desist from such violation and be suspended 
as a registrant under the act until he complies with the bonding 
provisions of the act and the regulations issued thereunder. No 
exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Earl Ellis, is an individual whose address 1s 
Seymour, Missouri. Respondent is now and was at all times 
material herein registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account. 


2. The Ava Sales Co. stockyard, Ava, Missouri, the Mansfield 
Livestock Auction Co. stockyard, Mansfield, Missouri, the Doug- 
las County Livestock Auction stockyard, Ava, Missouri, the Noel 
Cox Auction Sale stockyard, Ozark, Missouri, and the Union 
Stock Yards, Springfield, Missouri, are now and were at all times 
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material herein posted stockyards subject to the provisions of 
the act. 


Respondent’s surety bond terminated June 16, 1961. On or 
about June 8, 1961, respondent was notified in writing of such 
termination date and was informed that he would have to furnish 
a new bond if he continued to operate as a registrant under the 
provisions of the act. On October 19, 1961, respondent was fur- 
ther notified in writing that if he continued to operate as a dealer 
he would have to furnish the required bond. Notwithstanding 
said notices, respondent continued to engage in the business of a 
dealer, buying and selling livestock at the stockyards, without 
filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the Act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a violation of section 312 of the act 
(7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29 and 201.30). In re Caesar 
Brothers, 22 A.D. 1248 (1963); In re Homer Parham, 22 A.D. 
1074 (1963) ; In re Marshall Clampitt, 22 A.D. 1072 (1963) ; In 
re W. O. Steen, 16 A.D. 125 (1957). Moreover, such violation is 
willful even if the matters stated in respondent’s answer as an 
affirmative defense are conceded. See, e.g., Goodman v. Benson, 
286 F.2d 896, 900 (7th Cir. 1961) ; Eastern Produce Co., Ine. v. 
Benson, 278 F.2d 606 (3d Cir. 1960); In re Harrisburg Daily 
Market, Inc. and M. & S. Distributing Company, 20 A.D. 955 
(1961), aff’d, D.C. Cir. Oct. 4, 1962. Respondent should be order- 
ed to cease and desist from such violation and respondent should 
be suspended as a registrant under the act until such time as he 
is in full compliance with all bonding requirements, as recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer in commerce under the act without filing and main- 
taining a reasonable bond or its equivalent, as required by the 
act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies fully with the bonding requirements 
of the act and the regulations issued thereunder. At the request 
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of respondent, when he demonstrates that he has complied with 
such requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 


(No. 9037) 
In re PAUL GEISER. P&S Docket No. 3010. Decided April 9, 1964. 


Bonding Requirements—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act until he complies 
with the bonding requirements of the act and the regulations issued 
thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed October 23, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account 
and is charged with engaging in business as a dealer without 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations issued thereunder. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent October 28, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
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such notice, respondent has not filed an answer. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On January 
15, 1964, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violation and be suspended 
as a registrant under the act for a period of 20 days and there- 
after until he complies with the bonding requirements of the act 
and the regulations issued thereunder. No exceptions to the hear- 
ing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Paul Geiser, is an individual whose address is 
Arnold, Nebraska. Respondent is now and was at all times mate- 
rial herein registered with the Secretary under the act as a 
dealer buying and selling livestock in commerce for his own 
account. 


2. The Arnold Livestock Sales Company stockyard, Arnold, 
Nebraska, the Western Livestock Auction Company Stockyards, 
North Platte, Nebraska, and the Union Stock Yards, Omaha, 
Nebraska, are now and were at all times material herein posted 
stockyards subject to the provisions of the act. 


3. Respondent’s surety bond terminated November 14, 1961. 
On or about November 7, 1961, respondent was notified in writing 
of such termination date and was informed that he would have 
to furnish a new bond if he continued to operate as a registrant 
under the provisions of the act. On January 31 and December 6, 
1962, and April 8, 1963, respondent was further notified in writ- 
ing that if he continued to operate as a dealer he would have to 
furnish the required bond. Notwithstanding said notices, re- 
spondent continued to engage in the business of a dealer, buying 
and selling livestock at the stockyards and otherwise in interstate 
commerce, without filing and maintaining a reasonable bond or 
its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Find- 
ing of Fact 3, constitutes a willful violation of section 312(a) of 
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the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See, 
e.g., In re Ray York, 20 A.D. 1112 (1961) ; In re Clayton Miller, 
22 A.D. 803 (1963). Respondent should be ordered to cease and 
desist from violating the aforementioned provisions of the act 
and the regulations and respondent should be suspended as a 
registrant under the act until he complies with the bonding re- 
quirements of the act and the regulations issued thereunder. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer in commerce without maintaining a reasonable bond 
or its equivalent as required by the act and the regulations issued 
thereunder. 

Respondent is suspended as a registrant under the act until he 
complies with the bonding requirements of the act and the regu- 
lations issued thereunder. At the request of respondent, when he 
demonstrates his compliance with such requirements, a supple- 
mental order will be issued in this proceeding terminating this 
suspension. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9038) 


In re FREDDY KEETON. P&S Docket No. 2916. Decided April 9, 
1964. 


Insolvency—Accounts—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act for a period of 30 
days and thereafter until such time as he demonstrates that he is no 
longer insolvent. 

Respondent is ordered to keep accounts, records and memoranda that fully 
disclose all transactions involved in his business under the act and is 
also ordered to cease and desist from the violations found herein. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed May 1, 1963, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer, 
buying and selling livestock in commerce for his own account. 
It is alleged in the complaint that the respondent’s financial con- 
dition does not meet the requirements of the act, that respondent 
failed to pay, when due, the purchase price of livestock purchased 
in commerce, that respondent issued checks in purported payment 
for livestock purchased in commerce, which checks were returned 
by the bank upon which they were drawn because of insufficient 
funds in respondent’s account and that respondent failed to keep 
accounts, records and memoranda which fully disclosed all trans- 
actions in his business under the act. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
November 7, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On January 
20, 1964, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violations and to keep 
accounts, records and memoranda which fully disclose all trans- 
actions involved in his business under the act and be suspended 
as a registrant for a period of 30 days and thereafter until he 
demonstrates that he is no longer insolvent. No exceptions to 
the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Freddy Keeton, is an individual whose address 
at the time of the transactions involved herein was Box 361, 
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Dodson, Texas. Respondent is now and has been since January 
21, 1963, registered with the Secretary under the act as a dealer, 
buying and selling livestock in commerce for his own account. 


2. The Altus Livestock Commission Company stockyard, Altus, 
Oklahoma, the Mangum Livestock Company stockyard, Mangum, 
Oklahoma, and the Quanah Livestock Commission Company stock- 
yard, Quanah, Texas, are now and were at all times material 
herein posted stockyards subject to the provisions of the act. 


3. As of February 9, 1963, respondent’s current liabilities ex- 
ceeded his current assets by approximately $10,972. Respondent 
is unable to meet his current obligations as they become due in 
the ordinary course of business. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account and failed to pay, when due, the full purchase price of 
such livestock. 





Date Head of Purchase 

1963 Livestock Stockyard Purchased At Price 
January 18 21 Quanah Livestock Commission Company $1,969.76 
January 25 11 r 2 ” ” 1,693.50 
January 25 1 " ” m e 185.00 
January 25 - ” ae - ” 138.28 
February 4 16 Altus Livestock Commission Company 2,004.40 
February 5 13 Mangum Livestock Company 1,592.22 


5. Respondent, in connection with the transactions set forth 
in Finding of Fact 4, issued checks in purported payment of the 
livestock purchased, which checks were returned by the bank 
upon which they were drawn because of insufficient funds in re- 
spondent’s account. 


6. During the period January 21 through February 27, 1963, 
respondent failed to keep accounts, records or memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer under the act, in that respondent failed to main- 
tain accurate records of the number of livestock bought, sold or 
otherwise disposed of each business day, and the prices paid or 
received therefor. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). See, e.g., In re Southern 
Buyers, Inc., 14 A.D. 811 (1955) ; In re David J. Corgiat, 22 A.D. 
1144 (1963). Further, by reason of the facts set forth in Find- 
ings of Fact 4 and 5, respondent willfully violated section 312 (a) 
of the act (7 U.S.C. 213(a)). Also, respondent willfully violated 
section 401 of the act (7 U.S.C. 221) and section 201.46 of the 
regulations issued thereunder (9 CFR 201.46) on the basis of 
the facts set forth in Finding of Fact 6. Respondent should be 
ordered to cease and desist from the violations of section 312 (a) 
found herein and to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the act and respondent should be suspended as a regis- 
trant under the act for a period of 30 days and thereafter until 
he is no longer insolvent, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce, and (2) issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank on which they are drawn to pay 
such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the act, including records of the number of livestock 
bought, sold or otherwise disposed of each business day and the 
prices paid or received therefor. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of respond- 
ent, when he demonstrates that he is no longer insolvent, such 
suspension shall be terminated after the 30-day period by the 
issuance of a supplemental order in this proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies shall be served upon the 
parties. 
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(No. 9039) 


In re DOYLE BRADLEY. P&S Docket No. 3089. Decided April 10, 
1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in the business 
of a dealer without filing and maintaining a reasonable bond or its 
equivalent as required by the act and regulations thereunder. 


Mr. Samuel J. Harris, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. The respondent is registered 
with the Secretary as a dealer under the Act and is charged with 
violating the bonding requirements of the Act and regulations 
thereunder (9 CFR 201.1 et seq.). The respondent has filed an 
answer in which (1) he admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining alle- 
gations; (2) he states that for the purposes of this proceeding 
and for such purposes only, the order is this proceeding may 
contain findings of fact and conclusions based upon the allega- 
tions of the Complaint as the findings of fact and conclusions of 
the Secretary; (3) he waives oral hearing and the report of the 
Hearing Examiner; and (4) he consents to the issuance of an 
order requiring him to cease and desist from operating as a 
dealer under the Act without a reasonable bond or its equivalent. 
The complainant has recommended that the cease and desist order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Joplin Stockyards, Joplin, Missouri, Douglas County Live- 
stock Auction, Ava, Missouri, Ava Sales Company stockyard, Ava, 
Missouri, Neosho Livestock Commission Company stockyard, 
Neosha, Missouri, and Seneca Community Sale, Inc. stockyard, 
Seneca, Missouri, hereinafter referred to as the stockyards, are 
now, and were at all times material herein posted stockyards sub- 
ject to the provisions of the Act. 
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2. Respondent, an individual, whose address is Route 2, Joplin, 
Missouri, is registered with the Secretary of Agriculture as a 
dealer under the Act and at all times mentioned herein was so 
registered. 


3. Respondent’s surety bond was terminated on July 7, 1963. 
The head of the Registration Section, Rates and Registration 
Branch, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture, sent a 
letter dated June 28, 1963, to the surety confirming July 7, 1963, 
as the termination date. A copy of this letter was sent to the 
respondent. The District Supervisor of the Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, for the District that includes the 
State of Missouri, by a letter dated July 3, 1963, and received by 
the respondent on July 6, 1963, further notified the respondent 
of his bond termination date and informed him that he would 
have to furnish the required bond if he continued to operate as 
a registrant under the Act after July 7, 1963. Notwithstanding 
said notices, respondent continued to engage in the business of a 
dealer, buying and selling livestock at the stockyards, without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312 of the Act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations thereunder 
(9 CFR 201.29 and 201.30). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the Act with- 
out filing and maintaining a reasonable bond or its equivalent as 
required by the Act and regulations thereunder. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 9040) 


In re BILLY T. ADAMS. P&S Docket No. 3067. Decided April 13, 
1964. 


Insolvency—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act for a period of 30 
days and thereafter until he demonstrates that he is no longer insolvent. 


Mr. Donald E. Graham for complainant. Mr. Benj. M. Holstein, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 31, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock in commerce for his own account and is 
charged with failing to meet the financial requirements of the act 
as supplemented and with failing to pay, when due, the purchase 
price of livestock purchased in commerce. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent January 8, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Benj. M. Holstein, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. On 
March 9, 1964, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violations and be sus- 
pended as a registrant under the act for a period of 30 days and 
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thereafter until he no longer is insolvent. No exceptions to the 
hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Billy T. Adams, is an individual whose address 
is Post Office Box 356, Kosse, Texas. Respondent is now and was 
at all times material herein a dealer within the meaning of the 
act and registered with the Secretary to buy and sell livestock in 
commerce for his own account. 


2. At all times since approximately November 31, 1962, re- 
spondent’s current liabilities have exceeded his current assets. 
As of May 31, 1963, the respondent’s current liabilities exceeded 
his current assets by approximately $59,000. 


3. During the period November 1 through 23, 1962, in the fol- 
lowing transactions and at divers other times during such period, 
respondent purchased livestock in commerce for his own account 
and failed to pay the purchase prices of such livestock when due: 





No. of 
Date 1962 Head Purchased From Amount 
Nov. 20 80 Crocket Livestock Auction $3,094.99 
Nov. 16 65 Patton Auction Barn 5,941.45 
Nov. 23 19 = 7 - 2,016.22 
Nov. 1 19 Bryan Livestock Exchange 1,745.37 
Nov. 20 10 ” 2 si 1,085.10 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1948 (7 U.S.C. 204). See, e.g., In re Southern 
Buyers, Inc., 14 A.D. 811 (1955) ; In re Kenneth P. Williams, 21 
A.D. 1429 (1962); In re Martin Livestock Sales, Inc., 21 A.D. 
1211 (1962). Also, respondent’s failures to pay when due the 
purchase prices of livestock purchased in commerce, as set forth 
in Finding of Fact 3, constitute willful violations of section 312 
(a) of the act (7 U.S.C. 213(a)). See, e.g., In re H. M. Child, 
22 A.D. 1857 (1963) ; In re Dean Spencer, 22 A.D. 1151 (1963). 
Respondent should be ordered to cease and desist from such viola- 
tions of section 312(a) and he should be suspended as a registrant 
under the act for a period of 30 days and thereafter until he 
demonstrates that he is no longer insolvent, as recommended by 
complainant. 
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ORDER 


Respondent shall cease and desist from failing to pay when 
due the full purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in this 
proceeding terminating the suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9041) 


In re COLUMBUS UNION STOCKYARDS, INC. P&S Docket No. 3077. 
Decided April 14, 1964. 


Insolvency—Accounts—Suspension of Registration—Consent 


Respondent is suspended as a registrant under the act for a period of 30 days 
and thereafter until such time as respondent demonstrates that it is no 
longer insolvent. 

Respondent is ordered to keep a shippers’ proceeds account and is also order- 
ed to cease and desist from the violations found herein. 

Mr. Samuel J. Harris for complainant, Mr. Tom A. Renick, of Circleville, 
Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondent is registered with the Secretary of 
Agriculture as a dealer and as a market agency under the Act. 
The Complaint charges that respondent’s financial condition 
does not meet the requirements of the Act (7 U.S.C. 204); and 
that respondent violated certain provisions of the Act and regula- 
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tions thereunder. (9 CFR 201.1 et seq.) The respondent has filed 
an answer in which (1) it admits the jurisdictional allegations 
of the Complaint and neither admits nor denies the remaining 
allegations; (2) it states that for the purposes of this proceeding 
and for such purposes only, the order in this proceeding may 
contain findings of fact and conclusions based upon the allega- 
tions of the Complaint as the findings of fact and conclusions of 
the Secretary; (3) it waives oral hearing and the report of the 
hearing examiner; and (4) it consents to the issuance of the 
order set forth below. The complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Columbus Union Stockyards, Inc., Columbus, Ohio, here- 
inafter referred to as the stockyard, is now, and was at all times 
mentioned herein, a posted stockyard subject to the provisions of 
the Act. 


2. Respondent, Columbus Union Stockyards, Inc., a corpora- 
tion, whose address is P.O. Box 2931, Hill Top Station, Columbus, 
Ohio, is now and was at all times mentioned herein, registered 
with the Secretary of Agriculture as a market agency to sell live- 
stock on a commission basis and as a dealer to buy and sell live- 
stock for its own account. 


3. Respondent’s financial condition does not meet the require- 
ments of the Act. As of July 31, 1963, respondent had current 
liabilities totaling $144,485.06 and current assets totaling $75,- 
662.23, resulting in an excess of current liabilities over current 
assets of $68,822.83; and as of August 31, 1963, respondent had 
current liabilities totaling $84,158.31 and current assets totaling 
$13,631.26, resulting in an excess of current liabilities over cur- 
rent assets of $70,527.05. 


4. Respondent, during the period from July 31, 1963, through 
August 31, 1963, operated as a market agency under the Act, buy- 
ing and selling livestock on a commission basis at the stockyard, 
and as a dealer, buying and selling livestock for its own account, 
notwithstanding the fact that during such period its current 
liabilities exceeded its current assets. 


5. Respondent, during the months of July and August 1963, 
used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis at the stockyard for 
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purposes of its own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to ship- 
pers, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due to the owners 
or consignors. On August 31, 1963, respondent had a shortage 
in shippers’ proceeds in the approximate sum of $35,000. 


6. (a) Respondent, at the stockyard, on or about the dates 
and in the transactions listed below, sold livestock consigned to 
it for sale on a commission basis and, in connection with such 
transactions, issued to its consignors in payment of the net pro- 
ceeds from the sale of their livestock, checks drawn on respond- 
ent’s account in the Ashville Bank, Ashville, Ohio, which were 
returned unpaid because of insufficient funds in respondent’s said 


bank account, as follows: 


(1) (2) (3) (4) 


Date of Sale No. of Amount of 
1963 Consignor Head Sold Check 
8/20 William Green 1 cattle $ 116.48 
9/17 Frank Smith 6 hogs 344.77 

1 goat 
11/11 Edward Hennis 2 calves 147.98 
11/19 R. F. Wolf 4 cattle 796.85 
12/3 Carol Wilson 1 cattle 239.30 
12/3 Farm Management 11 hogs 179.84 
12/3 Farm Management 5 hogs 91.86 
12/3 Vernon Hines 8 cattle 1,915.53 
12/3 Harold Derrer 3 cattle 787.16 
12/3 Allen Silvers 3 cattle 314.35 
12/3 H. D. Carter 1 cattle 17.58 
12/3 Harold Derrer 7 cattle 1,340.59 
12/10 Grant Hardin 9 cattle 2,162.09 
12/10 W. C. Utzinger 1 cattle 127.05 
12/10 Hume & Mabe 7 cattle 290.38 
12/10 C. B. Wright 2 calves 91.21 
12/10 John Dexter 2 calves 79.81 
12/10 North & Reese 6 cattle 504.39 
12/10 Roger Belt 1 cattle 150.68 
12/17 James Wagner 3 hogs 57.14 
12/17 Double E. Farms 4 cattle 356.47 
12/17 M. M. Brown 24 cattle 5,140.64 
12/17 John Bowers 16 cattle 3,443.55 
12/17 Darby Valley Livestock 10 cattle 2,344.59 
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(b) Respondent, as of the date of the issuance of the Com- 
plaint, had failed to pay the consignors for the livestock sold in 
the transactions described and listed in subparagraph (a) above. 


7. Respondent, on or about the dates set forth in the tabula- 
tion below, purchased livestock in commerce and issued checks 
in payment of the purchase price thereof, which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause of insufficient funds. 





Date Purchased From Amount 
November 22, 1963 Paul Strider $1,034.85 
December 17, 1963 Farm Management 593.17 
December 20, 1963 Ed Shadber 729.68 


8. Respondent has failed to pay the purchase price of the live- 
stock referred to in finding of fact 7 above. 


CONCLUSIONS 


By reason of the facts set forth in the findings of fact, it is 
concluded that the respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204), and has wilfully violated sections 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a) ), and sections 201.40 
and 201.41, of the regulations thereunder (9 CFR 201.40, 201.41). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Operating as a market agency or dealer, in commerce, while 
its current liabilities exceed its current assets; 


2. Using proceeds received from the sale of livestock con- 
signed to it for sale for purposes of its own and purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to shippers; 


3. Issuing checks for proceeds from the sale of livestock on a 
commission basis or in payment for livestock purchased, in com- 
merce, without having and maintaining sufficient funds on de- 
posit in the bank upon which they are drawn to pay such checks; 
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4. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall deposit the gross proceeds received from the 
sales of livestock on a commission basis in a separate bank ac- 
count designated as “Custodial Account for Shippers’ Proceeds,” 
or by similar identifying designation and shall not withdraw 
funds therefrom for any purpose except those for which shippers’ 
proceeds may properly be used as set forth in section 201.42 of 
the regulations promulgated under the Act (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that it is no longer insolvent. At the request 
of respondent, when respondent demonstrates that it is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating such suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9042) 


AMSTERDAM LIVESTOCK SALES, INC. v. C. C. MILLER. P&S Docket 
No. 3056. Decided April 16, 1964. 


Order Reopening After Default 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), a default order was issued 
February 25, 1964, awarding reparation to complainant against 
respondent. On March 23, 1964, respondent filed, in effect, a 
motion to reopen the proceeding after default in the filing of an 
answer accompanied by two affidavits and the order of February 
25, 1964, was stayed to enable us to consider respondent’s motion. 
Respondent alleges that his failure to file an answer herein was 
due to the fact that he did not receive the copy of the complaint 
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mailed to him because such copy had been delivered to a young 
boy on his behalf. A copy of respondent’s motion was served upon 
complainant and complainant did not file a reply thereto. 


Upon consideration of the record herein, it is concluded that 
good cause has been shown why the relief requested in the motion 
should be granted. Cf. Dean Witter & Co. v. H. Jacobs Potato Co., 
22 A.D. 1403 (1963) ; Reynolds Reed v. William Seychew, 16 A.D. 
791 (1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 
16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer in this proceeding is hereby set aside, the 
order of February 25, 1964, is hereby vacated and respondent is 
granted 20 days from the date of service of this order within 
which to file an answer. 


(No. 9043) 


In re Swirt & COMPANY. P&S Docket No. 2414. Decided April 
16, 1964. 


Intracompany Transfers—Below Kill Cost—Failure to Prove 


Alleged transfers of substantial quantities of beef from respondent’s pack- 
ing plant to its sales units at billing prices less than the cost to the 
packing plant to kill and process the beef (kill cost) not established 
due to small margins of difference between billing prices and kill cost 
and the imprecision in determining kill cost. 


Sales Unit Sales—Below Kill Cost—Failure to Prove and Charge 


Alleged sales by respondent’s sales unit of substantial quantities of beef 
to customers at prices less than kill cost to packing plant not established 
even when excluding respondent’s feedlot profits in view of imprecision 
in determining kill cost and partial assignment of July costs to beef 
produced in June and sold in July. Complainant’s contentions with 
respect to price-cutting and price differences not charged in the com- 
plaint. 


Discriminatory Pricing—Area—Failure to Prove 


Alleged discriminatory pricing between respondent’s sales units in Klamath 
Falls and Medford, Oregon, not established as no effective comparison 
of pricing practices in two markets can be made and as the record 
does not contain reliable evidence as to the normal spread between 
good and choice grade beef carcasses. 
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Records—Custom Slaughter Costs—Telegrams—Failure to Keep 


On basis of unexplained contradictory statements of respondent’s employee 
cannot conclude that respondent failed to keep records of custom 
slaughter cost. Respondent violated section 401 of the act by destroy- 
ing within a short period of time and failing to keep telegrams received 
and sent by its packing plant. 


Mr. John S. Griffin, for complainant. Mr. Charles R. Kerr, of Chicago, 
Illinois, and Mr. E. G. Spiker, of Washington, D. C., for respondent, 
Mr. G. Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed March 27, 1959, by the Acting Director, Live- 
stock Division (now the Packers and Stockyards Division), Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. The respondent is a packer as defined in the act and is 
charged with violating sections 202 and 401 thereof (7 U.S.C. 
192 and 221). The complaint alleges that (1) during the year 
1956, through its Gem State packing plant at Boise, Idaho, re- 
spondent furnished substantial quantities of beef to 10 of its 
sales units located in the States of Washington, Oregon, Cali- 
fornia, and Nevada, at billing prices less than the cost to Gem 
State to kill the animals and process the beef, (2) during July, 
August, October and November 1956 respondent, through its sales 
unit at Klamath Falls, Oregon, sold substantial quantities of such 
beef so received from Gem State to customers in the Klamath 
Falls marketing area at prices less than the cost of killing and 
processing the beef, for the purpose or with the effect of increas- 
ing its business at the expense of its competitors, (3) during 
November 1956 respondent sold substantial quantities of such 
beef received from the Gem State plant through its sales unit at 
Klamath Falls, Oregon, at prices substantially lower than it sold 
beef received from the same source through its sales unit at 
Medford, Oregon, and (4) on or about July 10, 1956, and between 
July 16 and December 1, 1956, respondent, through Gem State, 
sold and shipped beef to Serv-U-Meats, Safeway Stores, Inc., and 
Associated Grocers, all of Seattle, Washington, at prices less than 
the cost to Gem State of killing the animals and processing the 
beef. The complaint further alleges that respondent failed to 
keep accounts, records and memoranda which fully and correctly 
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disclosed all transactions involved in its operations as a packer in 
that (a) respondent failed to keep accounts, records and memor- 
anda relating to detailed carcass costs of cattle purchased by re- 
spondent and slaughtered on a custom basis for respondent’s 
Spokane, Washington, branch through the Becwar Packing Com- 
pany, Spokane, Washington, during the period July 1 through 
November 30, 1956, and (b) respondent failed to keep copies of 
communications sent or received by its Gem State plant in con- 
nection with its slaughtering operations and sales of beef through 
such plant during the period July 1 through November 30, 1956. 

In its answer filed April 20, 1959, respondent admitted the 
jurisdictional allegations of the complaint but generally denied 
all other allegations and specifically denied that it had violated 
the act in any respect. 

A prehearing conference was held in Washington, D. C., July 
8, 1959, resulting in an agreement between the parties whereby 
they avoided the necessity of making voluminous invoices a part 
of the record evidence in the proceeding. As a result of informa- 
tion made available to the complainant by the respondent during 
this conference, no evidence was offered in support of paragraph 
VI of the complaint, relating to the alleged sales and shipments 
of beef from Gem State to Serv-U-Meats, Safeway Stores, Inc., 
and Associated Grocers, all of Seattle, Washington. A second 
conference with counsel for the parties was held in Washington, 
D. C., November 30, 1960, some weeks before the final session 
of the hearing commenced, resulting in an agreement pursuant 
to which counsel for complainant made available to counsel for 
respondent for examination tabulations and supporting docu- 
ments later offered as rebuttal evidence. 


A hearing was held with sessions in Boise, Idaho, November 
80, 1959, Klamath Falls, Oregon, December 3, 1959, and April 
4,5 and 6, 1960, San Francisco, California, April 11 and 12, 1960, 
and Washington, D. C., October 3 and 4, 1961, before G. Osmond 
Hyde, Chief Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture. Respondent was repre- 
sented by Charles R. Kerr, Attorney at Law, Chicago, Illinois, 
and Earl G. Spiker, Attorney at Law, Washington, D. C. Com- 
plainant was represented by John S. Griffin, Office of the General 
Counsel, United States Department of Agriculture. The tran- 
script of the hearing consists of 1,091 pages, and 180 exhibits 
were received in evidence, many containing a large number of 


pages. 
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At the conclusion of complainant’s case-in-chief respondent 
filed a motion to dismiss, with supporting brief, and was heard 
in oral argument thereon by the hearing examiner. Complainant 
was granted leave to file a brief in opposition to this motion, and 
to be heard in oral argument. The brief was filed but oral argu- 
ment was waived and respondent filed a reply brief. At the time 
the motion to dismiss was first presented, and after the oral argu- 
ment by respondent was heard, the motion was taken under ad- 
visement, and, with the agreement of the parties, the hearing 
continued. At the time the hearing was recessed, by agreement 
of the parties, to afford complainant time in which to prepare its 
rebuttal case, respondent’s motion to dismiss was renewed. This 
motion was denied in an order filed September 16, 1960. At the 
close of all the evidence respondent again filed a written motion 
to dismiss, and, on the record, moved that the hearing examiner 
request counsel for complainant to deliver to him the written 
statement of the witness Harold Hutchinson, as to which there 
was a dispute (tr. pp. 514-20, 522, 523), to be held by the hearing 
examiner in camera to be available in the event of a review of 
this proceeding by a court of law. These two motions were taken 
under advisement. After the hearing, the parties submitted pro- 
posed findings, conclusions and order, and briefs in support 
thereof. 


On July 31, 1963, the hearing examiner filed a report contain- 
ing proposed findings of fact and conclusions and recommending 
that the complaint be dismissed. Complainant filed exceptions to 
the hearing examiner’s report and respondent filed a reply 
thereto. Oral argument was held before the Judicial Officer on 
January 20, 1964. 


FINDINGS OF FACT 


1. Respondent, Swift & Company, is a corporation organized 
and existing under the laws of the State of Illinois, with its gen- 
eral office now located at 115 West Jackson Boulevard, Chicago, 
Illinois. 


2. Respondent operates a number of plants located in different 
parts of the nation at which it slaughters animals and from which 
it distributes various meat products, including beef. One of these 
plants, Gem State Packing Company, Boise, Idaho, was acquired 
by respondent in August 1955. Respondent slaughters only beef 
at this plant. During 1956, respondent employed approximately 





Ss TH 2 2 S ee ee et 





lent 
ard 
lant 
and 


“gu- 
ime 
rgu- 
ad- 
‘ing 
1ent 
: its 
This 

the 
tion 
iner 
tten 
1ere 
‘ing 
y of 
ken 
or0- 
ort 


ain- 
ling 
3 to 
ply 

on 


ized 
ren- 
igo, 


‘ent 
‘ich 
ese 
red 
eet 
ely 





SWIFT & COMPANY 433 
Cite as 23 A.D. 429 


65 people at its Gem State plant. Throughout the year 1956, 
respondent slaughtered at this plant from 600 to 700 head of 
cattle per week of all grades and weights. 


3. The cattle slaughtered by respondent at Gem State during 
the year 1956 were purchased almost entirely in Southern Idaho, 
Eastern Oregon and Montana. The cattle were obtained direct 
from farmers and also at auction yards. A portion of the cattle 
purchased were not slaughtered immediately but were placed in 
a feedlot maintained by respondent for fattening and slaughter 
at a later date. About one-half of the beef slaughtered at Gem 
State in 1956 graded U.S. Choice and U.S. Good, and approxi- 
mately 50 percent graded below the U.S. Good grade. 


4, Approximately 95 percent of the beef processed at the Gem 
State plant during 1956 was transferred to the various sales units 
operated by respondent in Spokane and Seattle, Washington, 
Medford and Klamath Falls, Oregon, Sacramento, Fresno, San 
Diego, San Francisco, and Stockton, California, and Reno, 
Nevada. These transactions were intracorporate transfers from 
one unit of respondent to another unit of respondent, and each 
sales unit was responsible to Gem State for the transfer price 
or billing price of the beef received. 


5. Each sales unit of respondent is a separate operation and 
each makes a profit or a loss based entirely on its performance. 
Each manager of a sales unit attempts to make a profit for his 
unit, and during the time involved here each was always con- 
cerned with respect to the transfer prices of beef received, in- 
cluding the prices at which beef was transferred to them by the 
Gem State plant. A manager of a sales unit occasionally would 
refuse to accept beef from Gem State and from other plants op- 
erated by respondent when he believed the transfer price to be 
too high or the quality of the beef to be unsatisfactory for his 
sales area. 


6. When beef was transferred from Gem State to a sales unit, 
an invoice was prepared showing the number of carcasses, a de- 
scription of the beef transferred, the weight range, the weight, 
the price and total amount due. There was also attached to the 
invoice a “Beef Shipping Ticket” showing the “Lot No.,” the 
“Grade,” the “Warm Weight,” the “Tag,” and the “Shipped 
Weight.” 
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7. In the normal course of its business at Gem State, respond- 
ent prepared and maintained a record known as a “Work Sheet 
for Figuring Dressed Costs by Lots Slaughtered.” This work 
sheet lists, with respect to livestock covered thereby, the “Date 
Bought,” the “Class or Kind” (whether steers, heifers, cows or 
bulls), the “Point of Origin,” the “No. Head,” the “Lot No.,” the 
“Live Weights,” the “Live Amount,” the “Killing and Dressing 
Expense” broken down to the “Rate” and the “Amount,” the 
“Feed Amount,” the “Hide Weight,” the “Hide, Pelt or Calf Skin 
Credit Amount,” the “Other By-Product Credit,” broken down 
to the “Rate” and the “Amount,” the “Plant Cost Amount,” the 
“Total Shrunk Dressed Weight,” the “Dressed Yield,” the “Plant 
Cost Per CWT.,” and the “Average Dressed Weights.” 


8. A comparison of the dressed cost per hundredweight of a 
particular lot of livestock slaughtered at the Gem State plant, 
as reflected on the work sheets described above, multiplied by the 
weight of the beef from such lot shipped to a sales unit of re- 
spondent with the delivered invoice cost for such beef transferred 
to respondent’s sales unit from the Boise plant demonstrates, with 


few exceptions, monthly transfers of beef from such plant during 
the 5-month period July through November 1956 to the 10 sales 
units located in four western states, as set forth in Finding of 
Fact 4, at delivered invoice prices substantially lower than the 
dressed cost or kill cost of such beef to the Gem State plant. 


9. In the work sheets prepared at Gem State, the figures ap- 
pearing under “killing and dressing expense” and under “other 
by-product credits” are standard figures established by respond- 
ent’s Chicago office for use in the preparation of similar work 
sheets in all packing plants in its system. These figures do not 
represent actual expenses and credits based on the operations of 
the Gem State packing plant. These standard figures represent 
average costs and credits based upon the experience of respondent 
at all its packing plants. These work sheets do not show the 
actual costs of beef at the packing plant. They are maintained 
to measure the efficiency of the operations of the plant. 


10. The killing and dressing expense was overstated on Gem 
State’s work sheets and the other by-product return was under- 
stated on such work sheets for the various months in the amounts 
as follows: 
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Killing and Other By-Product 
Month Dressing Expense Credits 
July $ 5,583 $ 6,083 
August 15,560 11,622 
September 14,495 7,797 
October 25,846 9,917 
November 17,694 11,373 


11. Profits from the operations of respondent’s feedlot at the 
Gem State plant were $6,875 for July, $10,216 for August, $5,839 
for September, $141 for October and $36 for November 1956. 

12. The percent that Gem State’s costs to kill its beef were 
overstated on its work sheets for each of the months of July, 
August, September, October and November 1956, is as follows: 


Month With Feedlot Profit Without Feedlot Profit 
July 4.24% 2.67% 
August 5.95 4.32 
September 5.57 4.41 
October 5.95 5.93 
November 5.08 5.08 


13. When Gem State’s costs to kill its beef are reduced by the 
percentages indicated in Finding of Fact 12 for the month of 
July, its losses (kill cost over invoice price) during that month 
on transfers of beef to its sales units in Washington, Oregon, 
California and Nevada were as follows: 


Loss After Reducing Loss After Reducing 
Overstatement by Overstatement by 
4.24 percent 2.67 percent 
Medford $ 240.30 $ 583.73 
Klamath Falls 234.24 539.29 
Spokane 89.38 581.24 
Seattle 482.22 1,477.64 
Reno 133.12 404.65 
Sacramento 179.66 274.79 
Fresno 76.14 194.85 
San Diego +15.22 7.50 
Stockton 320.00 561.66 
$1,739.84 $4,625.35 


14. Losses of Gem State (kill cost over invoice price) during 
August, September, October and November 1956, computed from 
monthly average costs of Gem State to slaughter beef, reduced to 
compensate for the overstatement of the Chicago standards and 
disregarding feedlot profits, were as follows: 
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August September October November 
Spokane $822.74 $175.49 $341.29 
Fresno 12.11 
Klamath Falls 349.48 
Sacramento 190.74 
San Francisco 766.41 $218.65 


If feedlot profits are considered, no losses occurred in August and 
September, but for October and November, since there were prac- 
tically no feedlot profits, the losses above remain the same. 


15. The quantities of beef transferred by Gem State to the 
sales units for the months for which losses are computed on the 
transfers to the units, are as follows: 


July August Sept. October November 
Medford 67,509 
Klamath Falls 59,952 41,737 
Spokane 90,254 179,731 132,549 134,934 
Seattle 183,509 
Reno 51,782 
Sacramento 16,506 34,437 
Freson 21,819 70,339 
San Diego 34,160 
Stockton 44,197 
San Francisco 103,365 24,832 


16. The weights of beef products sold by the Klamath Falls 
sales unit and the profit to it by months for 1956 are as follows: 


Month 1956 Weight in Lbs. Net Earnings 


January 15,760 $ 37 
February 26,318 143 
March 29,894 320 
April 31,629 189 
May 37,520 292 
June 36,291 809 
July 55,773 359 
August 88,644 592 
September 47,441 551 
October 48,887 870 
November 54,850 455 
December 45,479 154 


17. When Gem State’s costs to kill as shown by the work sheets 
are reduced by the percentage of overstatement of costs for each 
month, the sales by the Klamath Falls sales unit for July, 
August, October and November 1956 (there were no transfers 
to this sales unit from Gem State in September) were made at 
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average prices for the month higher than Gem State’s kill cost 
for each of the months, when feedlot profits are considered, and 
at a lower average price than kill cost, when feedlot profits are 
eliminated, only for the month of July when a total difference 
or loss of $186.74 is computed. 


18. In July 1956 respondent’s Gem State plant in Boise, Idaho, 
had a net loss of $10,586 in connection with its slaughter and 
marketing of beef but made a profit in August, September, 
October and November 1956. 


19. There is no competition between the markets in Medford 
and Klamath Falls, Oregon, in the sale of beef to customers at 
the retail level. Competition exists in the two markets in the 
sale of meat to grocery stores, supermarkets and other users of 
meat at the wholesale level. 


20. The Klamath Falls market is known in the trade as a 
“good” market, that is, a market where the consumers, in the 
main, desire carcass beef grading U.S. Good. The Medford 
market is known in the trade as a “choice” market, that is, a 
market where the consumers, in the main, desire carcass beef 
grading U.S. Choice. Normally, carcass beef grading U.S. Choice 
commands a higher price than carcass beef grading U.S. Good. 


21. During November 1956 respondent’s Klamath Falls sales 
unit made 55 separate sales of carcass beef to purveyors of beef 
at retail in the City of Klamath Falls. Included in those trans- 
actions were 44 sales of carcass beef grading U.S. Good. No 
sales of carcass beef grading U.S. Choice were made in Klamath 
Falls by this sales unit during November 1956 to regular cus- 
tomers at the wholesale level. (This sales unit sold the equivalent 
of 13 carcasses of beef grading U.S. Choice to Super Packing 
Company in Klamath Falls during November 1956.) During this 
same month, November 1956, respondent’s Medford, Oregon, 
sales unit made 41 separate sales of carcass beef to purveyors 
of beef at retail in the City of Medford. Included in those trans- 
actions were 27 sales, totalling an equivalent of 2514 carcasses 
which graded U.S. Choice, and 3 sales, totaling an equivalent of 
2 carcasses which graded U.S. Good. 


22. On October 14, 1957, an employee of complainant made an 
oral request of the manager of respondent’s sales unit located in 
Spokane, Washington, for respondent’s records relating to de- 
tailed carcass costs of cattle purchased by respondent and slaugh- 
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tered on a custom basis for respondent’s Spokane sales unit by 
the Becwar Packing Company of that same city during the period 
July 1—December 1, 1956. At the time the oral request was made, 
the manager furnished some of the records but those relating to 
the custom slaughtering done at the Becwar Packing Company 
were not furnished, and he asked the investigator to put the 
request in writing. It was the policy of respondent to require 
that such requests be made in writing and to respond to them 
as advised by its legal counsel. A written request for these rec- 
ords was delivered to the manager on or about October 17, 1957. 
Thereafter, respondent furnished complainant with a memor- 
andum setting forth for each of the five months, July through 
November 1956, the number of cattle slaughtered for respondent 
by Becwar Packing Company and the net weight thereof. At 
that time, Mr. Boon, manager of respondent’s Spokane sales unit, 
informed complainant no additional information was available 
and that respondent destroyed such records after its accountants 
made their regular audit, which was usually about every six 
months. On or about November 10, 1959, a subpoena duces tecum 
addressed to Mr. O. J. Boon requiring him to appear at a session 
of the hearing in this proceeding and produce “all accounts, books, 
ledgers, invoices or memoranda showing the detailed cost of 
custom slaughtered cattle killed by the Becwar Packing Company, 
Spokane, Washington, during the period from July 1, 1956 to 
December 1, 1956” was duly issued. During the hearing, it was 
stipulated by the parties that if Mr. Boon was called as a witness 
in this hearing he would testify that on April 17, 1957, a burglar 
entered respondent’s sales unit at Spokane, and while attempting 
to open the safe with an acetylene torch, started a fire which 
burned numerous records including “the records covered by said 
subpoena.” 


23. In the course of conducting its affairs at its Gem State 
plant in Boise, Idaho, including the period July 1 through Novem- 
ber 30, 1956, respondent maintained and kept voluminous records, 
accounts, memoranda, invoices, purchase slips, shipping tickets, 
work sheets, slaughtering records, departmentals, vouchers, and 
other documents relating to its various business transactions in- 
cluding procurement of cattle, slaughtering operations and sales 
of beef through Gem State. 


24. During July 1956, respondent at its Gem State plant paid 
the transmission charges on 16 telegrams. Some of these tele- 
grams were sent by respondent from Boise and some were mes- 
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sages received by respondent at Gem State in Boise from other 
places. Copies of these telegrams were not kept by respondent 
after the bill for their transmission was paid. It was stipulated 
by counsel for the parties that there is available in respondent’s 
files evidence showing that respondent at Gem State paid for 
various telegrams that were sent from, or were received at, the 
Gem State plant during August, October and November 1956. 
None of the telegrams referred to in the stipulation were pre- 
sented here. 


CONCLUSIONS 
I 


Complainant alleges in paragraph III of the complaint that 
respondent during the year 1956 furnished substantial quantities 
of beef from Gem State to respondent’s sales units in Oregon, 
Washington, Nevada and California at billing prices less than 
the cost to Gem State of killing the cattle and processing the 
beef (‘kill cost”).1 The hearing examiner recommended dismis- 
sal of this charge as not stating a cause of action under the act.? 

The complainant’s case on this score is that for the months of 
July through November 1956, the poundage of beef transferred 
from Gem State to each sales unit was transferred at billing 
prices to the sales unit which for the month were less than the 
kill cost of the beef to Gem State for the month. 


The work sheets described in Finding of Fact 7 list for each 
numbered lot of cattle slaughtered by Gem State the dressed cost 
or kill cost per hundredweight. So that it is possible to trace 
carcasses from Gem State to the sales units and to compare the 
billing or invoice price per hundredweight to the sales units with 
the average kill cost per hundredweight for the lot from which 


1 Apparently ‘‘kill cost’ or “‘dressed cost” includes all costs to the processing plant including 
overhead for the plant and Gem State’s contribution to respondent’s Chicago office. It does not 
include, however, sales costs by the sales units. 


2 The complaint charges, in effect, violations of section 202(a) and (b) of the act by virtue 
of paragraphs III, IV and V of the complaint. Section 202(a) and (b) at the time of the 
transactions covered by the complaint read as follows: 


It shall be unlawful for any packer... to: 


(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in commerce; or 


(b) Make or give, in commerce, any undue or unreasonable preference or advantage to 
any particular person or locality in any respect whatsoever, or subject, in commerce, any 
particular person or locality to any undue or unreasonable prejudice or disadvantage in 
any respect whatsoever. .. . 
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the carcasses came. Complainant arrived at the kill costs for the 
carcasses transferred to each sales unit by such method and com- 
piled lists of the transfers to each sales unit for the complaint 
period showing each transfer and the extent to which the in- 
voice price was above or below kill cost for the lot from which 
the carcass or carcasses came. 


But, as seen from Finding of Fact 9, the kill cost figures on 
the work sheets were computed using two items which were not 
costs actually experienced by Gem State but which were “Chicago 
standard figures” sent to the plant by respondent’s Chicago office 
and representing the average experience of all respondent’s kill- 
ing plants for a previous period of time. When the work sheet 
kill cost figures are adjusted downward by the percentage of over- 
statement of costs on a monthly basis (Finding of Fact 12), and 
when Gem State’s feedlot profits are taken into account, the trans- 
fer prices from Gem State are below the adjusted kill costs only 
for the month of July 1956 (Finding of Fact 13), except for 
Spokane, Klamath Falls, Sacramento and San Francisco in 
October and San Francisco for November (Finding of Fact 14). 
The amounts by which this is so are for the most part less than 
50 cents per hundredweight (14 cent a pound) on beef trans- 
ferred (see Finding of Fact 15). It seems to us that Gem State’s 
feedlot profits cannot be disregarded® in arriving at kill costs 
because the figures and computations used by the complainant to 
ascertain costs to Gem State carry current market prices at the 
time of slaughter for the cattle fed out rather than the earlier 
and lower purchase prices plus cost of feeding. 


Even if Gem State’s feedlot profits are eliminated from the 
picture, however, the so-called monthly losses, or deficiencies in 
monthly average invoice prices compared to computed average 
kill costs, are less than $1 per hundredweight and in a majority 
of the instances are less than 50 cents per hundredweight. With 
such being the case we take another look at the methods for 
ascertaining kill costs of the carcasses transferred. 


In making the computations of transfers below kill cost, the 
kill cost used is based on the average cost for a lot slaughtered, 
the major ingredient of which is the cost of the live animals. The 
lots often consist of a number of head differing in quality and 


3 Of course we are not dealing with the validity of the practice of a packer feeding out 
livestock for slaughter but only with issues of cost. 
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apparently differing in price for the live animals making up the 
lot. The average for the lot is used as the kill cost for carcasses 
from the lot even though the particular carcasses from the lot 
may have cost above or below the average cost for the lot. For 
example, standard grade carcasses shipped to Medford, Oregon, 
from Gem State in July 1956 from lot No. 402 at $31 per hundred- 
weight are shown as a sizable loss since the kill cost for lot No. 
402 was listed as $38.50 indicating most of the lot to be of con- 
siderably higher grade than standard. There is no way of ascer- 
taining with any degree of exactness from the evidence in the 
record whether results such as this are balanced or overbalanced 
for transfers to a sales unit by transfers of good or choice car- 
casses from lots predominantly of lower grades. 


Since there are such small margins of difference between av- 
erage invoice prices and the computed average kill costs, whether 
or not feedlot profits are taken into account, we do not think we 
would be justified in finding monthly transfers at prices below 
average kill costs in view of the imprecision present in the way 
kill costs were determined. 


Of course, every transfer of beef from Gem State to a sales 
unit at a billing price less than the average cost of the lot from 
which the carcass or carcasses came shows up as a transfer below 
kill cost on complainant’s exhibits. This is too uncertain and un- 
reliable a test to bank on as demonstrating transfers at prices 
below kill cost for these items. Too, the complainant’s theory 
of the case seems to rest on a monthly average basis rather than 
on selected individual transfers. 


Consequently we find that complainant failed to prove the 
allegations of paragraph III of the complaint. We do not need, 
then, to decide whether paragraph III standing alone states a 
cause of action under the act. Probably, however, the hearing 
examiner is correct in his view that the charge, standing alone, 
does not state a cause of action under the act since the transfers 
were within the respondent company and no allegations of illegal 
purpose or effect in connection with the transfers alone are made 
in the complaint. 


II 


Taking up next paragraph IV of the complaint, the complainant 
alleges that respondent’s Klamath Falls sales unit furnished sub- 
stantial quantities of beef to customers at prices substantially 
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less than kill cost to Gem State in that in July, August, October 
and November 1956 the beef sold by the sales unit was sold at 
average prices below the average kill cost to Gem State of the 
beef shipped by Gem State during the month. Complainant 
charges that respondent did this to increase its business at the 
expense of competitors. The hearing examiner found, in effect, 
that complainant did not show that respondent took customers 
away from its competitors and, therefore, recommended dismissal 
of the charge. 


When the work sheet cost figures are adjusted by the percent- 
age of overstatement of costs on the work sheets for the month 
and when Gem State’s feedlot profits are considered, the sales by 
the Klamath Falls sales unit during the months involved were 
not made at average prices below complainant’s average kill cost 
figures for the beef shipped during the month from Gem State. 
The feedlot profits cannot be disregarded, as we have said above, 
in arriving at kill costs because the cost of the live animals fed 
is carried in the cost data used by complainant not at original 
purchase price plus cost of feeding but at the higher market 
price at the time of slaughter. 


Excluding feedlot profits to Gem State leaves only one month, 
July, in which the average sales prices for the month for the unit 
are below the computed average kill cost of the beef shipped dur- 
ing the month. A sizable part, however, of the beef sold by the 
unit in July was shipped to the unit by Gem State in June when 
the average kill cost for the month was different and obviously 
somewhat lower than that for July. Too, the computed deficiency 
in realizations for sales below average kill cost for July, disre- 
garding feedlot profits, is only $186.74, or less than 36 cents per 
hundredweight on the 51,231 pounds of beef sold by the unit dur- 
ing July. In view of this small amount and of what we have said 
above about the imprecision of complainant’s measure of the kill 
cost of the beef sold in July, we would not conclude that the aver- 
age sales prices in July were below kill cost even if feedlot profits 
should be disregarded. 


Complainant seems to argue that respondent ought to be found 
in violation of section 202 of the act because the Klamath Falls 
unit sold some choice beef and some good beef to customers es- 
pecially in July 1956 at prices below computed kill costs for the 
particular grade and below hitherto prevailing prices with the 
result that respondent increased its sales in Klamath Falls at 
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the expense of its competitors Super Packing Company and T. P. 
Packing Company. The record does disclose sales of good beef 
and choice beef by the Klamath Falls unit particularly to larger 
volume accounts in Klamath Falls at price levels below hitherto 
prevailing prices and perhaps slightly below complainant’s esti- 
mated average kill costs for choice beef shipped to the unit by 
Gem State during July computed on the basis of the kill costs of 
the lots from which the choice carcasses came. The record reveals, 
too, that the Klamath Falls sales unit increased its beef business 
in July 1956 substantially above its June 1956 volume and that 
the sales of its competitor Super Packing Company, in Klamath 
Falls, decreased in July 1956 over previous months. Respondent 
attributes the increase in the beef business of its Klamath Falls 
unit to an expansion of cooler space and to the aggressive sales- 
manship of a new sales manager for the unit. Clearly, however, 
there was thrown into the promotional mix lower prices on choice 
and good beef. Yet we cannot decide that the lower prices were 
below kill costs for the beef sold in view of the inexactitude of 
the kill costs claimed by complainant. 


In any event, complainant’s contentions and demonstrations 


of price-cutting and price differences between larger volume 
buyers and others are not the accusations set out in paragraph 
IV of the complaint which, as we have seen, aver that the Kla- 
math Falls sales unit sold beef below kill cost because the sales 
of beef by the unit in July 1956 were made at an average price 
below the average kill cost for the beef shipped to the unit by 
Gem State during July. 


In summary, we conclude that paragraph IV of the complaint 
must be dismissed. 


III 


Paragraph V of the complaint alleges that during November 
1956 the beef sold in the Medford, Oregon, marketing area was 
sold at about $1.50 per hundredweight above the average kill cost 
of the beef shipped by Gem State to the Medford sales unit 
whereas the beef sold by the Klamath Falls unit during this 
month was sold at an average price of $2.25 per hundredweight 
less than the average kill cost of the beef shipped by Gem State 
to the Klamath Falls unit during this month. 


Of course the complaint figures were based on the work sheet 
data unadjusted for the overstatments of costs shown thereon 
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and when the adjustments are made the beef sold by Klamath 
Falls in November was not sold below kill costs for the beef 
shipped by Gem State in November to Klamath Falls. Both the 
Medford and Klamath Falls units, however, sold some unknown 
quantity of beef in November 1956 which was not shipped from 
Gem State to the units in November but previously, so that test- 
ing the sale prices in November against November monthly aver- 
age kill costs, even as adjusted, would not give us an accurate 
result for the purposes sought by complainant. 


At the later stages of the proceeding the complainant relies 
upon differences in sales prices by the two units in November to 
support the complaint in this respect rather than relationships 
to kill costs. Practically all the beef sold by the Medford unit in 
Medford in November 1956 was U.S. Choice whereas all the beef 
sold by the Klamath Falls unit to retail outlets in Klamath Falls 
was U.S. Good. Carcass beef grading U.S. Choice normally com- 
mands a higher price than beef grading U.S. Good. Considering 
the basic differences in consumer demands in the two markets, 
the minimal amount of beef grading U.S. Good sold by respondent 
in the Medford market during November 1956, and the fact that 
no beef grading U.S. Choice was sold to the retail trade in Kla- 
math Falls (the only choice beef was sold to a packer at about 
the same price as Medford’s average price for choice beef) by 
respondent during the same month, no effective comparison of 
the pricing practices of the respondent in the two markets can 
be made on the basis of respondent’s monthly average sales prices 
for meat jn the two areas. See Swift & Co. v. Wallace, 105 F.2d 
848 (7th Cir. 1939) ; In re Wilson & Co., 19 A.D. 315, 336 (1960). 


Complainant further contends that the spread in November 
1956 between the average price of good grade beef sold in Kla- 
math Falls and the average price of choice grade beef sold in 
Medford, allegedly a difference a $5.29 per hundredweight, is 
indicative of discriminatory pricing between the two localities. 
This spread is related to or compared with the spread between 
the monthly average sales prices of good and choice grade car- 
casses sold by respondent’s Klamath Falls sales unit in July and 
August 1956 since no meaningful sales of choice grade beef were 
made in Klamath Falls during March, April, May, June, October 
and November 1956. However, for the reasons indicated earlier 
in this decision, respondent’s sales of good and choice grade beef 
carcasses in Klamath Falls in July 1956 cannot be employed as 
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a norm for the purpose of comparison with the spread in Novem- 
ber 1956 between average prices for good and choice grade car- 
casses sold in Klamath Falls and Medford, respectively. Nor do 
we believe that August sales in Klamath Falls may be so em- 
ployed. While we are of the opinion that an alleged spread of 
$5.29 per hundredweight is on the high side, complainant has 
not supplied sufficiently reliable evidence as to the normal, usual 
or expected spread between good and choice grade beef carcasses. 
It is seen from the record, for example, that there were a number 
of instances in November 1956 when Super Packing Company 
and T. P. Packing Company, competitors of respondent in Kla- 
math Falls and outside Klamath Falls, had spreads of $4 to $5 
per hundredweight between sales prices for good and for choice 
beef, both within Klamath Falls and outside Klamath Falls. 


On this phase of the complaint we reach the decision that we 
cannot find that there was an unfair or unjustly discriminatory 
practice under 202(a) of the act or an undue or unreasonable 
preference or advantage or prejudice or disadvantage under 
202 (b). 


IV 


Respondent is also charged with violating section 401 of the 
act (7 U.S.C. 221)4 in two respects. The complaint alleges that 
respondent failed to keep accounts, records and memoranda re- 
lating to detailed carcass costs of cattle purchased by respondent 
and slaughtered on a custom basis for respondent’s Spokane, 
Washington, branch through the Becwar Packing Company, 
Spokane, Washington, during the period July 1 through Novem- 
ber 30, 1956. Complainant’s evidence is to the effect that when 
the records and the papers relating to these transactions were 
demanded of O. J. Boon, manager of respondent’s Spokane sales 
unit, they were only partially supplied and that Boon reported 
to complainant’s investigator that the additional records and 
papers requested had been destroyed following respondent’s usual 
6-month audit by its accountants. A subpoena duces tecum was 


4 Section 401 of the act reads as follows: 

Every packer, stockyard owner, market agency, and dealer shall keep such accounts, 
records, and memoranda as fully and correctly disclose all transactions involved in his 
business, including the true ownership of such business by stockholding or otherwise. 
Whenever the Secretary finds that the accounts, records, and memoranda of any such 
person do not fully and correctly disclose all transactions involved in his business, the 
Secretary may prescribe the manner and form in which such accounts, records, and mem- 
oranda shall be kept... . 
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duly issued directing Boon to bring all the books, records and 
other papers relating to these custom slaughtering transactions 
to the hearing. In order to avoid bringing Mr. Boon from Spokane 
to a session of the hearing, pursuant to this subpoena, the parties 
stipulated on the record that if Mr. Boon was called as a witness 
he would testify that on April 17, 1957, a burglar entered the 
sales unit of respondent at Spokane and while attempting to 
open the safe with an acetylene torch, caused a fire which burned 
numerous records including the records sought by the com- 
plainant. 


As the evidence stands, the manager of respondent’s Spokane 
sales unit, by stipulation, testified that all the records relating to 
the custom slaughtering transactions demanded of respondent by 
complainant were destroyed in the fire whereas complainant’s 
employee testified that when he asked for these records, Boon 
reported to him that. they were destroyed following the regular 
company audit. Since Mr. Boon was not present at the hearing, 
he could not be asked to explain this apparent contradiction. We 
are asked, therefore, to resolve the question presented on the basis 
of the alleged unexplained contradictory statements of Mr. Boon. 
This we cannot do. Accordingly, it is concluded that complainant 
has not established by a preponderance of the evidence that re- 
spondent failed, without reasonable cause, to keep accounts, rec- 
ords and memoranda relating to detailed carcass costs of cattle 
custom slaughtered for respondent’s account by Becwar Packing 
Company during the period July 1 through November 30, 1956. 


Respondent is further charged with failure to keep communi- 
cations or copies of communications, including telegrams, letters 
and memoranda, received or sent by the Gem State plant during 
the period July 1 through November 30, 1956, in connection with 
its slaughtering operations and sales of beef through Gem State, 
and, therefore, has violated section 401 of the act. (See para- 
graph VII(b) of the complaint.) In support of this charge com- 
plainant’s employees testified that as they were about to finish 
their investigation at respondent’s Gem State plant they again 
requested all records that had to do with respondent’s operation 
at that plant, including vouchers. A folder of “plant vouchers” 
was given to them. Among the papers in the folder was a record 
of the payment of charges on 16 telegrams sent by or received by 
respondent at Gem State during July 1956. The parties stipulated 
that other telegrams, not presented here, were similarly either 
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sent or received by respondent at Gem State during the months 
of August, October and November 1956. Simply stated, the evi- 
dence supporting the charge contained in paragraph VII(b) of 
the complaint is that telegrams were sent and received by re- 
spondent at Gem State during each of the four months consti- 
tuting the complaint period, copies of which were not kept by 
respondent and were not made available to complainant when 
requested. 


Respondent contends that telegrams do not constitute “accounts, 
records, and memoranda.” We do not take such a narrow view 
of section 401 of the act. Montship Lines, Limited v. Federal 
Maritime Board, 295 F.2d 147, 152-53 (D.C. Cir. 1961) ; Hellenic 
Lines Limited v. Federal Maritime Board, 295 F.2d 138 (D.C. 
Cir. 1961). See also H.R. Rep. No. 77, 67th Cong., 1st Sess. 2 
(1921). But cf. United States v. Louisville & Nashville Railroad 
Company, 236 U.S. 318 (1915); Cudahy Packing Co. v. United 
States, 15 F.2d 133 (7th Cir. 1926). Further, the hearing exam- 
iner concluded that complainant has not established that the 
telegrams in controversy were transmitted or received in con- 
nection with respondent’s slaughtering operations and sales of 
beef through the Gem State plant as alleged in the complaint and 
respondent contends that complainant has not established that 
such telegrams were related to a transaction involved in its busi- 
ness. Here too, respondent would be unduly restrictive in its con- 
struction of section 401 (cf. e.g., Kerr Steamship Company, Inc. 
v. United States, 284 F.2d 61, 63 (2d Cir. 1960), dismissed as 
moot, 369 U.S. 422 (1962) ), especially as such section includes as 
a transaction therein “the true ownership of such business by 
stockholding or otherwise.” Moreover, such contentions would 
substitute technicality for reality. Of course complainant has 
not conclusively established that the questioned telegrams in- 
volved a transaction or related to the Boise plant’s slaughtering 
and sale of beef. This is so because such telegrams were destroyed 
by respondent’s employees and are unavailable for examination. 
That is why we are here. In addition, it would stretch our 
credulity to the breaking point to conclude that of the many tele- 
grams received or sent during the 4-month period none of them 
concerned a transaction relating to the slaughter and sale of beef 
from the Boise plant. This was the only business of such plant. 
It could be said, in fact, that any wire emanating from or re- 
ceived by such plant related to such business. 
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Respondent did not keep the telegrams or copies after the tele- 
graph bills were paid. The length of time the records of the 
telegrams were kept does not appear except that it would seem 
that the bills were paid promptly. Consequently, it seems to us 
that there was a breach of section 401 because of the short time 
these records were kept. Since the filing of the complaint herein, 
however, complainant has issued a policy statement informing 
packers of the lengths of time various packer records should be 
kept (9 CFR § 203.4). Respondent is now aware of complainant’s 
position with respect to the keeping of records and we see no 
need then to issue a record-keeping order. 


Vv 


In view of the foregoing, the complaint herein is dismissed. 


(No. 9044) 


In re HOWARD A. KING. P&S Docket No. 3124. Decided April 17, 
1964. 


Insolvency—Suspension of Registration—Consent 


Respondent is suspended as a registrant under the act for a period of 90 
days and thereafter until he demonstrates that he is no longer insolvent. 


Mr. Raymond W. Fullerton, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 13, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
financial condition does not meet the requirements of the act 
(7 U.S.C. 204), and that respondent failed to pay when due the 
purchase price of livestock purchased for his own account at 
various posted stockyards. 


On March 30, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Charlotte Livestock Commission stockyard, Charlotte, 
Michigan, the Claypool Sales, Inc. stockyard, Silver Lake, Indiana, 
the Coldwater Livestock Auction stockyard, Coldwater, Michigan, 
the Etna Bourbon Livestock Sale stockyard, Etna Green, Indiana, 
the Goshen Community Auction Sale stockyard, Goshen, Indiana, 
the Marshall County Community Sale stockyard, Plymouth, Indi- 
ana, the Michigan Live Stock Exchange stockyard, Battle Creek, 
Michigan, the Shipshewana Auction Company stockyard, Ship- 
shewana, Indiana, the Sturgis Livestock Auction Market stock- 
yard, Sturgis, Michigan, the Three Rivers Livestock Auction, 
Inc. stockyard, Three Rivers, Michigan, and the Walkerton Live- 
stock Commission Sales stockyard, Walkerton, Indiana, herein- 
after referred to as the stockyards, are now, and were at all times 
material herein, posted stockyards subject to the provisions of 
the act. 


2. Respondent is an individual whose address is Rural Route 
#2, Coldwater, Michigan. Respondent is now, and was at all times 
material herein, registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce for his own account. 


3. Respondent’s current liabilities exceed his current assets. 
As of February 15, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $106,089.76. 


4. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock at the stockyards for his own 
account and failed to pay the purchase price of such livestock 
when due, as follows: 

Amount Balance 

Paid on Due on 
Date Stockyard Head of Purchase Purchase 
1963 Livestock Price Price 


September 3 Walkerton Livestock 27 $5,496.10 
Commission Sales 

September 4 Marshall County 16 3,097.09 
Community Sale 

September 5 Etna Bourbon Livestock 12 $2,500.00 358.36 
Sale 
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Amount Balance 

Paid on Due on 
Date Head of Purchase Purchase 
1963 Stockyard Livestock Price Price 


September 16 Walkerton Livestock 6 1,579.87 
Commission Sales 

September 18 Marshall County 22 4,599.87 
Community Sale 

1964 

January 22 Shipshewana Auction 3,041.76 
Company 

January 23 Coldwater Livestock 5,093.00 
Auction 

January 27 Charlotte Livestock 5,513.70 
Commission 

January 28 Sturgis Livestock 2,781.65 
Auction Market 
Three Rivers Livestock 7,437.67 
Auction, Inc. 

January 29 Shipshewana Auction 4,324.98 
Company 

January 30 Coldwater Livestock 7,066.92 
Auction 

January 31 Claypool Sales, Inc. 7,471.93 

February 3 Charlotte Livestock 4,379.10 
Commission 

February 4 Sturgis Livestock 4,874.30 
Auction Market 

February 5 Michigan Live Stock 10,964.27 
Exchange 

February 6 Coldwater Livestock 6,182.11 
Auction 

February 7 Claypool Sales, Inc. 10,573.28 

February 10 Goshen Community 4,004.05 
Auction Sale 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the act for a 
period of 90 days and thereafter until he demonstrates that he is 
no longer insolvent. At the request of respondent, when he dem- 
onstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating such suspension 
after the 90 day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9045) 
In re JOHN NASER. P&S Docket No. 2917. Decided April 22, 1964. 


Registration and Bonding Requirements—Cease and Desist 


Respondent is ordered to cease and desist from engaging in the business 
of a dealer without being registered and bonded as required by the act 
and the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 1, 1963, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer to 
buy livestock for slaughter purposes only and is charged with 
engaging in business as a dealer buying and selling livestock for 
his own account without being registered so to operate and with- 
out maintaining a reasonable bond or its equivalent, as required 
by the act and the regulations issued thereunder. A copy of the 
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complaint and a copy of the rules of practice were served upon 
respondent May 9, 1963. 


On May 29, 1963, respondent filed an answer in which he, in 
effect, admitted the material allegations of fact contained in the 
complaint and alleged that his failure to register and file a bond 
was inadvertent. The matter was referred to Will Rogers, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 202.9(c) of 
the rules of practice (9 CFR 202.9(c)). On March 19, 1964, the 
hearing examiner filed a report recommending that respondent 
be found to have violated the act as charged and be ordered to 
cease and desist from such violations. No exceptions to the hear- 
ing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Belknap Auction, Inc., stockyard, Dayton, Pennsylvania, 
the Indiana Livestock Market, Inc. stockyard, Homer City, Penn- 
sylvania, the New Wilmington Livestock Auction, New Wilming- 
ton, Pennsylvania, and Barnesville Livestock, Barnesville, Ohio, 
are now and were at times material herein posted stockyards 
subject to the provisions of the act. 


2. Respondent, John Naser, is an individual whose mailing ad- 
dress is R.D. 1, New Stanton, Pennsylvania. Respondent is regis- 
tered with the Secretary under the act as a dealer to buy live- 
stock for slaughter purposes only, and at all times material herein 
was so registered. Respondent is no longer employed as a dealer 
buying livestock for slaughter purposes and was not so employed 
at any time material herein. 


3. During the period March 22, 1962, to April 30, 1963, re- 
spondent engaged in the business of buying and selling livestock 
for his own account at the stockyards without being registered 
with the Secretary so to transact business and without filing and 
maintaining a reasonable bond or its equivalent. 


4. Respondent was notified by letters dated May 7, June 27 
and August 9, 1962, of the registration and bonding requirements 
of the act and the regulations issued thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a dealer buying and 
selling livestock in commerce for his own account without a 
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reasonable bond or its equivalent, as set forth in Finding of Fact 
3, constitutes a violation of section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29 and 201.30). See, e.g., In re W. O. 
Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 A.D. 1112 (1961). 
In addition, respondent’s operation in business as a dealer under 
the act without being registered so to operate, as set forth in 
Finding of Fact 3, constitutes a violation of sections 303 and 312 
(a) of the act and section 201.10 of the regulations issued there- 
under. See, e.g., In re T. K. Chaddock, 20 A.D. 840 (1961); In 
re Rudy Schenkel, 22 A.D. 527 (1963). Subsequent to the viola- 
tions involved herein, respondent filed an application for regis- 
tration as a dealer together with a surety bond which meets the 
bonding requirements of the act and the regulations issued there- 
under. In view of the foregoing, the suspension of respondent 
as a registrant under the act is not warranted, but he should be 
ordered to cease and desist from the violations found herein, as 
recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce for his own ac- 
count as a dealer within the meaning of the act without being 
registered with the Secretary so to operate and without filing 
and maintaining a reasonable bond or its equivalent as required 
by the act and the regulations issued thereunder. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9046) 


PERLIN PACKING Co., INC. v. HAROLD SHANNON & COMPANY. 
P&S Docket No. 2950. Decided April 23, 1964. 


Timely Filing—Complaint—Counterclaim—Purchase on Commission— 
Dealer—Delayed Payment 


Where the cause of action is based in fraud, the 90-day statute of limita- 
tions begins to run when the fraud is discovered or when it could have 
been discovered with due care, and as alleged fraud could have been 
discovered at the time of the transactions with the exercise of due care, 
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the complaint was not timely filed with respect to transactions occur- 
ring more than 90 days prior to filing of complaint. Respondent breach- 
ed contract by selling to complainant on dealer basis instead of com- 
mission basis in one transaction not barred by statute of limitations 
and counterclaim for interest on delayed payment not allowed because of 
established relationship between parties with respect to time of payment. 


. Paul H. Leffmann, of Chicago, Illinois, for complainant. Mr. L. Alton 
Denslow, of Washington, D. C., for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on March 12, 1963, 
complainant alleges that respondent contracted to buy cattle for 
complainant on a commission basis, but, contrary to the agree- 
ment of the parties, on fifty-five occasions respondent acted as 
a dealer instead of a market agency in that it purchased cattle 
in its own name and rebilled them to complainant at a profit. 
Complainant claims reparation for $4,340.08, which is alleged 
to be the amount of respondent’s wrongfully obtained profits in 
these transactions. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the Rules of Practice (9 CFR 202.40), were served on respondent 
on April 11, 1963. A copy of the investigative report was served 
on complainant on April 12, 1963. 


Respondent filed an answer in which it alleges: “the transac- 
tions referred to in the complaint were separate transactions 
and that said transactions occurred and any causes of action aris- 
ing therefrom, except for the transaction of December 12, 1962, 
accrued more than ninety days prior to the date of the complaint, 
and that the Secretary, therefore, has no jurisdiction to entertain 
the complaint with respect to such transactions.” As a further 
defense, respondent alleges that complainant breached its duty 
under the Act and regulations to pay promptly for cattle that 
respondent purchased, and that this breach on complainant’s part 
relieved respondent of the duty “to deliver livestock on an agency 
basis.” 
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By way of set-off and counterclaim, respondent alleges that as 
a result of complainant’s failure to pay promptly for the cattle 
shipped to it during the period from March 1960 through Decem- 
ber 1962, complainant owes respondent interest in the approxi- 
mate amount of $8,800; that complainant failed to pay $305.70 
due for one head of livestock shipped in November 1962, and $180 
for one head of livestock shipped in 1960; and that respondent 
suffered other losses and damages of approximately $7,500 as 
the result of complainant’s breaches of the agreement of the 
parties. 


On May 31, 1963, complainant filed a reply denying the allega- 
tions made by respondent by way of set-off and counterclaim. 
Complainant alleges that respondent “agreed with complainant 
to purchase cattle for it on a commission basis with the under- 
standing that at times payment . . . would be anywhere from 
one week to three weeks depending on delivery dates and collec- 
tions received from chain stores and government installations.” 
Complainant further alleges that in November 1962, it refused 
to pay to respondent the sum of $305.70 and in 1960 the sum of 
$180 because such amounts were charges for cattle complainant 
never received. 


An oral hearing was held in Chicago, Illinois on August 29, 
1963. Gilbert A. Horn, Office of the General Counsel, United 
States Department of Agriculture, was the presiding officer. 
Complainant was represented by counsel, Paul H. Leffmann, At- 
torney at Law, Chicago, Illinois. Respondent was also represented 
by counsel, L. Alton Denslow, Attorney at Law, Washington, D. C. 
Three witnesses testified at the hearing. Both parties submitted 
briefs. 


FINDINGS OF FACT 


1. Complainant, Perlin Packing Co., Inc., is a corporation 
whose address is 435 East Indian River Road, Norfolk, Virginia. 


2. Respondent, Harold Shannon & Company, whose address is 
Room 505, Livestock Exchange Building, Chicago, Illinois, is a 
partnership composed of Harold Shannon and Audrey Shannon, 
who at all times material herein were registered under the Act 
with the Secretary of Agriculture as a market agency and as a 
dealer. 


3. On or about April 1, 1960, complainant and respondent en- 
tered into an agreement whereby respondent was to purchase 
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cattle for complainant on a commission basis pursuant to orders 
by complainant. It was understood by the parties that there 
would be some delay in the payment by complainant of amounts 
due for cattle purchased. 


4. During the period from April 4, 1960 through December 14, 
1962, pursuant to orders by complainant, respondent purchased 
cattle and shipped them to complainant. Complainant paid for 
all of the animals shipped with the exception of one animal in 
1960 and another animal in November 1962. The livestock ship- 
ped to complainant was purchased by respondent at the Union 
Stock Yards, Chicago, Illinois, a posted stockyard subject to the 
provisions of the Act, hereinafter referred to as the stockyard. 


5. During or about the period from September 14, 1961 through 
December 12, 1962, when shipping cattle to complainant pursuant 
to an order, respondent, on 51 occasions, included in shipments 
of cattle purchased for complainant on a commission basis, one 
or more head of cattle which respondent had purchased as a 
dealer for its own account and which were resold to complainant 
at a markup or profit which exceeded the commission and charges 
provided for by the applicable tariff. In connection with each 
shipment of cattle, respondent sent an invoice to complainant. 
Insofar as “dealer cattle” were involved, the invoice would show 
that no commission was charged by respondent and no entry was 
made in the column headed “Purchased of.” Printed stockyard 
scale tickets were attached to the invoice with respect to each 
draft of cattle purchased by respondent on a commission basis. 
Insofar as “dealer cattle” were involved handwritten “scale 
tickets” reading “Shannon & Co. to Perlin P. Co.,” would be 
attached to the invoice in lieu of the printed scale tickets. 


6. On December 12, 1962, respondent included six head of 
“dealer cattle” in a shipment made to complainant. The price 
charged to complainant for the six head exceeded their cost to 
respondent by $67.75. Under the applicable tariff, if respondent 
had purchased the six animals on a commission basis, it would 
have been entitled to a commission and charges totalling $8.10. 


7. Respondent has not refunded to complainant any part of 
the profit made with respect to the “dealer cattle” shipped to 
complainant on December 12, 1962. 


8. The complaint was filed on March 12, 1963. It was not filed 
within 90 days after the alleged cause of action accrued except 
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with respect to the shipment made on December 12, 1962. On 
May 20, 1963, respondent filed the answer asserting the alleged 
set-off and counterclaim. 







CONCLUSIONS 


The first question presented for decision is whether the Secre- 
tary has jurisdiction to award reparation with respect to any 
transaction which occurred more than 90 days before the date on 
which the complaint was filed. Complainant contends that the 
cause of action alleged in the complaint is based on fraud and 
that in such cases the statute of limitations runs from the date 
the fraud is or should have been discovered and not from the date 
of the transaction. 












In the past, there has been some confusion in this regard. Some 
Federal court decisions are in agreement with complainant’s con- 
tension and some are opposed. The conflict in the decisions was 
analyzed by the United States District Court in the case of Glus 
v. Brooklyn Eastern District Terminal, 154 Fed. Supp. 863; aff’d 
253 Fed. 2d 957; reversed, 359 U.S. 231. With some hesitancy, 
the District Court adhered to what is believed to be the weight 
of authority and stated the law to be as follows: 










Where the time limitation is an integral part of the statute 
creating the substantive right, the time for commencing the 
action prescribed in the statute is not extended by reason 
of fraud or concealment which might work an extension of 
ordinary statutes of limitation. 









But the Supreme Court reversed the District Court’s decision 
and laid to rest all confusion there may have been on this point, 
at least with respect to any claim arising under Federal law. 
The Supreme Court held there is no convincing reason to treat 
a special statutory limitation such as that found in the Federal 
Employers’ Liability Act any differently from a general statute 
of limitations, and that an action may be maintained under the 
Federal Employers’ Liability Act after the prescribed statutory 
period for bringing action has expired in cases where the delay 
in bringing action was caused by the defendant’s fraud or wrong- 
ful act. 


The language of section 309(a) of the Act (7 U.S.C. 210(a)), 
which requires a complainant seeking reparation to apply to the 
Secretary by petition within 90 days after the cause of action 
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accrues is substantially like the language of the Federal Em- 
ployers’ Liability Act which was considered by the Supreme 
Court in the Glus case. Accordingly, it is concluded that the 
Secretary may entertain a reparation complaint where the peti- 
tion is not filed within 90 days after the cause of action accrued 
if such late filing was induced by or resulted from the fraudulent 
action of the respondent. 


There is no dispute that under the contract between the parties 
respondent was to purchase cattle on a commission basis for 
complainant pursuant to orders by the latter. The record shows 
that respondent, on 51 occasions, included in shipments of cattle 
purchased for complainant on a commission basis, one or more 
head of cattle which respondent had purchased as a dealer for 
its own account and which were resold to complainant at a mark- 
up or profit which exceeded the commision and charges provided 
for by the applicable tariff. It is clear that insofar as such “dealer 
cattle” were involved, respondent breached its contract with com- 
plainant. Complaniant contends that until March 1963 it had no 
knowledge regarding respondent’s practice of sending “dealer 
cattle” in the place of cattle purchased on a commission basis. It 
is complainant’s position that the complaint was timely with re- 
spect to all of the 51 shipments in question in that it was filed 
within 90 days after the discovery of the practice. 


The evidence in the case establishes that in connection with 
each shipment of cattle, respondent sent an invoice to complain- 
ant. With respect to all cattle bought on a commission basis, 
respondent showed the name of the seller in the “Purchased of” 
column of the invoice, but with respect to “dealer cattle” the 
“Purchased of” column of the invoice was left blank. 


Moreover, the invoices show that a commission was charged 
only in connection with cattle purchased on a commission basis. 
No commission was charged with respect to the “dealer cattle” 
included in a shipment. 


Scale tickets were attached to each of respondent’s invoices. 
The tickets matched each draft of animals listed on the invoice. 
Each draft which had been purchased on a commission basis was 
evidenced by a printed scale ticket issued by the Chicago Union 
Stock Yards Company; but, with respect to “dealer cattle” in- 
stead of the printed ticket there would be attached to the invoice, 
a handwritten “scale ticket” showing the number, weight and 
price of the animals and reading “Shannon & Co. to Perlin P. Co.” 
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Julius A. Smith, Vice-President of the Perlin Packing Co., Inc., 
testified that for a period of approximately one year, he rarely 
examined the scale tickets because he was busy and he had checked 
scale tickets sent by respondent previously and had never found 
any discrepancies. He further testified that during such period he 
had never noticed that in some instances the name of the seller 
was omitted in the “Purchased of” column of the invoices; and 
he had not checked respondent’s commission charges to determine 
whether they were proper. 


It is concluded that the invoices and the scale tickets sent in 
connection with the “dealer cattle’ contain such indications of 
irregularities that the failure to ascertain that “dealer cattle” 
were included in shipments made by respondent, was due to a 
lack of reasonable diligence on the part of complainant. As soon 
as complainant received the invoices and scale tickets which were 
sent with respect to each shipment, it had in its possession infor- 
mation which, at that time, in the exercise of reasonable care 
would have led complainant to discover the circumstances sur- 
rounding the issuance of the documents. 


“It is a rule of general application in fraud cases that the sta- 
tute of limitations begins to run ... when the fraud is discovered 
by plaintiff or when it could have been discovered by him with 
due diligence or care on his part.” Tobacco and Allied Stocks, 
Inc. v. Transamerica Corporation, 244 Fed. 2d 902, 903 (1957). 
Accordingly, it is found that the complaint was not timely with 
respect to any transaction which occurred more than 90 days 
prior to the filing thereof; and therefore, the complaint may be 
entertained only insofar as the transaction of December 12, 1962 
is involved. 


The December 12 shipment included six head of “dealer cattle.” 
Respondent had purchased the cattle for $1,795.37 and charged 
complainant $1,863.12 for them, thereby earning a profit of 
$67.75. As noted above, under the contract between the parties, 
respondent was to act as a market agency and was not entitled 
to any profit other than the commission and charges provided 
for by the applicable tariff. Under the applicable tariff, respond- 
ent would have been entitled to a commission and charges total- 
ing $8.10 if it had purchased the six head of cattle in question 
for complainant’s account. Accordingly, it is concluded that com- 
plainant suffered damages in the amount of $59.65 in consequence 
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of respondent’s breach of contract. Such breach constituted an 
unjust practice in violation of section 307 of the Act and respond- 
ent should be held liable for the resulting damages to complainant 
(7 U.S.C. 208, 209, 210). 


By way of set-off and counterclaim, respondent alleges, in its 
answer, that complainant owes interest to respondent in the sum 
of $8800 as a result of complainant’s delays in paying for cattle 
which were shipped to it during the period from March 1960 
through December 1962. All of the transactions involved occurred 
more than 90 days prior to the filing of the answer and therefore 
cannot be considered as a basis for affirmative relief; however, a 
counterclaim “may be allowed to reduce complainant’s claim by 
way of recoupment if it arises out of the same transaction.” 
Sechler v. Tom Black, Inc., 9 A.D. 729, 732 (1950). 


Since recovery by complainant is barred as to transactions 
prior to the December 12, 1962 shipment, there can be no recoup- 
ment with respect to transactions prior to such date. However, 
the respondent’s alleged claim for interest may be considered with 
regard to the December 12 transaction for purposes of recoup- 
ment up to the amount of the recovery allowed to complainant in 
connection with this transaction. 


Respondent has submitted proof that the invoice price of the 
December 12 shipment was not paid until December 21, 1962. 
Respondent claims interest on the basis of the invoice price at 
the rate of six percent per annum over a period of eight days, a 
total of $46.29. 


However, respondent transacted business with complainant 
with the understanding that complainant would delay in remitting 
payments. Throughout the entire course of dealings between the 
parties, complainant always delayed in paying for the cattle that 
respondent shipped; and the latter continued to transact business 
with complainant and to accept the delayed payments without 
charging interest. Complainant’s delay in paying for the Decem- 
ber 12, 1962 shipment was not a breach of the established con- 
tractual relationship between the parties; therefore, respondent 
is not entitled to damages by way of recoupment because of such 
delayed payment. 


Respondent also claims the sum of $485.70 alleging that com- 
plainant has failed to pay for two head of cattle, shipped to com- 
plainant in 1960 and in November 1962, respectively. These trans- 
actions occurred more than 90 days prior to the date of the filing 
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of the answer, and accordingly they cannot be considered as a 
basis for affirmative relief; and they cannot be considered for 
purposes of recoupment in connection with the December 12, 1962 
shipment because they are separate and distinct from that trans- 
action. 


In addition, respondent claims $7500 for “other losses and 
damages” suffered by it in connection with the transactions be- 
tween the parties. No evidence as to the nature of such “other 
losses and damages” was submitted by respondent. Accordingly, 
this item must also be disallowed. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, the sum of $59.65, with 
interest thereon at the rate of five percent per annum from Janu- 
ary 1, 1963, until paid. 


The set-off and counterclaim are hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9047) 


In re JOHN C, JEFFERS. P&S Docket No. 3053. Decided April 
29, 1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in the business 
of a dealer in commerce without filing and maintaining a reasonable 
bond or its equivalent as required by the act and the regulations there- 
under. 

Mr. Garret N. Wyss, for complainant. Mr. Robert U. Hastings, Jr., of Lan- 
caster, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 18, 1963, by the Director, Packers and 
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Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act. 


Respondent filed an amended answer on April 8, 1964, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is R.F.D. 2, Carroll, Ohio, is 
now, and was at all times material herein, registered with the 
Secretary of Agriculture as a dealer buying and selling livestock 
in commerce for his own account. 


2. The Barnesville Livestock stockyard, Barnesville, Ohio, and 
the Granville Community Live Stock Sale stockyard, Granville, 
Ohio, hereinafter called the stockyards, are now, and were at all 
times material herein, posted stockyards subject to the provi- 
sions of theAct. 


3. Respondent’s surety bond was terminated on April 23, 1962. 
Respondent, on or about April 17, 1962, was notified in writing 
of such termination date, and was informed that he would have 
to furnish a new bond if he continued to operate as a registrant 
under the provisions of the Act. Notwithstanding such notice, 
respondent continued to engage in the business of a dealer, buy- 
ing and selling livestock at the stockyards, for his own account, 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the 
respondent has wilfully violated section 312 of the Act (7 U.S.C. 
213) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). Inasmuch as respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ee 
a 





j 





‘ited 
vith 


hich 
ther 
‘ing 
the 
for 
on- 
the 


is 
the 
ek 


nd 
lle, 
all 
vi- 


ng 
ve 
nt 
e, 
y- 
£ 


_— a er es 


a 





JOHN C. JEFFERS 463 
Cite as 23 A.D. 463 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the Act 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the Act and the regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 9048) 


In re RAPID CITY LIVESTOCK EXCHANGE, INC. P&S Docket No. 
3111. Decided April 29, 1964. 


Insolvency—Accounts—Suspension of Registration—Consent 


Respondent is suspended as a registrant under the act for a period of 30 
days and thereafter until such time as it demonstrates that its current 
liabilities no longer exceed its current assets. 


Respondent is ordered to keep a shippers’ proceeds account and is also 
ordered to cease and desist from the violations found herein. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a discipinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C 181 
et seq.), herinafter referred to as the Act, instituted by a com- 
plaint filed on March 3, 1964, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act. 


Respondent filed an answer on April 6, 1964, in which it ad- 
mits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
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the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a South Dakota corporation having a place of 
business at Rapid City, South Dakota, is now, and was at all 
times material herein, registered with the Secretary of Agricul- 
ture as a market agency under the Act, selling livestock in com- 
merce on a commission basis. 


2. The Rapid City Livestock Exchange, Inc. stockyard, Rapid 
City, South Dakota, hereinafter called the stockyard, is now, and 
was at all times material herein, a posted stockyard subject to 
the provisions of the Act. 


3. Respondent’s current liabilities exceed its current assets. As 
of November 30, 1963, respondent’s current liabilities exceeded 
its current assets by approximately $46,971.27. As of January 9, 
1964, respondent’s current liabilities exceeded its current assets 
by approximately $54,858.45. 


4. During the period from November 30, 1963, to January 9, 
1964, respondent operated as a market agency in commerce, sell- 
ing livestock at the stockyard on a commission basis, while its 
current liabilities exceeded its current assets. 


5. During the months of November and December, 1963, and 
January, 1964, respondent used funds received as proceeds from 
the sale of livestock consigned to it for sale on a commission 
basis, for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering or impairing the faith- 
ful and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock. 


As of November 30, 1963, respondent had outstanding checks 
in the total amount of $128,858.94, issued to consignors of live- 
stock, and had with which to offset such outstanding checks, a 
bank balance of $39,367.61, undeposited proceeds of $32,462.72, 
plus current proceeds receivable of $5,553.56, leaving a deficit 
balance of $51,475.05. 


As of January 9, 1964, respondent had outstanding checks in 
the total amount of $48,390.87, issued to consignors of livestock, 
and had with which to offset such outstanding checks, a bank 





m=O we ™ 





‘on- 
the 


of 
all 
ul- 
m- 


oid 


~ 


a 
- 


ct 


EL 





RAPID CITY LIVESTOCK EXCHANGE, INC. 465 
Cite as 23 A.D. 463 


balance of $4,921.73, plus current proceeds receivable of $6,- 
362.62, leaving a deficit balance of $37,106.52. 


6. Respondent, on or about the dates and in the transactions 
set forth below, sold cattle at the stockyard on a commission 
basis and in purported payment of the net proceeds due the 
consignors thereof, issued checks which were returned by the 
bank upon which they were drawn because of insufficient funds. 


Date 

1963 Payee Amount 
October 29 Paul Twiss and F.H.A $ 459.78 
November 1 Mrs. Richard Pekskamp 1,054.57 
November 19 Ward Ellis 2,216.46 
December 10 Dan Davidson 46.97 
December 10 Allen Shoun 6,973.64 
December 17 P. W. Nolan 1,304.40 
December 17 E. C. Duren 1,041.49 
December 31 Ernest Dunsmore 134.69 
December 31 Harry Marsh 95.99 
December 31 Faye Fossoy 34.90 
December 31 Vic Olson 34.40 
December 31 Vera Anderson 113.77 
December 31 C. E. Pollard 1,559.63 
December 31 Bud Sherman 287.02 
December 31 Joe Kenrich 527.23 
December 31 Kenney Singspiel 956.40 

1964 
January 7 Ray Lidman 73.71 
January 7 Carl Olson 65.30 
January 7 Art Brassfield 115.22 
January 7 Christ Heinrich 429.51 
January 7 Alfred Zeitlaw 1,745.00 
January 7 Joe Topinka 430.88 
January 7 Verlyn Schultz 1,528.98 
January 7 Jack Petti 3,461.62 
January 7 Ed Gorsuch 275.85 
January t Gaylord Gudmore 1,103.51 
January 7 Johnson Brothers 473.70 
January 7 Art Anderson 921.73 
January 7 Darrell Overlin 102.34 
January 7 Faye Strong 784.12 

CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent’s financial condition does not meet the requirements of the 


Act (7 U.S.C. 204). 
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By reason of the facts set forth in Finding of Fact 4, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 
208 and 213(a)). 


By reason of the facts set forth in finding of Fact 5, respond- 
ent has violated sections 307 and 312(a) of the Act, supra, and 
sections 201.40 and 201.41 of the regulations (9 CFR 201.40 and 
201.41). 


By reason of the facts set forth in Finding of Fact 6, respond- 
ent has violated sections 307 and 312(a) of the Act, supra. 


The complainant has recommended that the order consented 
to by respondent be issued. The order will be issued. 


ORDER 


Respondent, its officers, representatives and agents, directly or 
indirectly, through any corporate or other device, shall cease and 
desist from (1) operating as a livestock market agency in com- 
merce while the respondent corporation’s current liabilities ex- 
ceed its current assets; (2) making such use of funds received 
as proceeds from the sale of livestock handled on a commission 
basis as would in any manner endanger or impair the prompt and 
faithful accounting therefor and payment of such funds to the 
persons entitled thereto; and (3) issuing checks to consignors in 
payment of livestock sold on a commission basis without having 
and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks. 


The respondent corporation shall deposit the gross proceeds 
received from the sale of livestock on a commission basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar identifying designation and 
shall not withdraw funds therefrom for any purposes except 
those for which shippers’ proceeds may be properly used as set 
forth in section 201.42 of the regulations promulgated under the 
Act. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as it demon- 
strates that its current liabilities no longer exceed its current 
assets. At the request of respondent, when it makes such demon- 
stration, a supplemental order will be issued in this proceeding 
terminating this suspension after the 30-day period. 
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This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9049) 


STANTON BRUNSON v. INLAND EMPIRE LIVESTOCK COMPANY, 
HAROLD DOAN, AND FLOYD URIA. P&S Docket No. 2911. De- 
cided April 30, 1964. 


Agent—Disclosed Principal—Liability—Damages 


Cattle bought by authorized agents of disclosed principal results in a lia- 
bility of principal therefor with dismissal as to agents. Damages 
awarded to seller who resold cattle for difference between purchase 
price plus amount of adjustment and the amount recovered on resale, 
but does not include additional items requested. 

Mr. James F. Moore, of Lubbock, Texas, for complainant. Mr. Vernon K. 
Smith, of Boise, Idaho, for respondents Inland Empire Livestock Com- 
pany and Floyd Uria. Anderson, Kaufman and Anderson, of Boise, 
Idaho, for respondent Harold Doan. Mr. Robert W. Parker, Presiding 


Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on September 4, 
1962, complainant seeks reparation in the sum of $4,582.16, 
alleging that on June 9, 1962, he contracted to sell some cattle 
to the Inland Empire Livestock Company; that on the date the 
contract was made, complainant showed the cattle to respond- 
ents Doan and Uria; that in purported payment for the cattle, 
complainant received a draft payable at the Bank of Idaho, which 
was not paid by said bank; and that subsequently the cattle were 
resold by complainant for less than the agreed price. 


Copies of the complaint and of the investigate report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to Section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon the Inland Em- 
pire Livestock Company on February 11, 1963, and upon respond- 
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ents Doan and Uria, respectively, on February 9, 1963. A copy 
of the investigative report was served upon complainant on Jan- 
uary 9, 1963. 


Respondent Harold Doan filed an answer alleging that in 
connection with the transaction in question, he acted as agent 
for respondents Uria and Inland Empire Livestock Company and 
“not for or on behalf of himself.” 


Respondents Inland Empire Livestock Company and Floyd 
Uria filed a joint answer in which they deny liability to com- 
plainant alleging that the cattle had been misrepresented by com- 
plainant and by respondent Harold Doan. 


Complainant filed a reply in which he alleges that the cattle 
were not sold on the basis of representations made by “any per- 
son, but were sold on the acceptance of said cattle by Floyd 
Uria after having seen said cattle.””’ Complainant further alleges 
that after the delivery of the cattle by him to respondent Doan 
in Texas, complainant could not “be held responsible for any loss 
of weight, disease or death of any cattle.” 


Respondents requested an oral hearing which was held on 
August 14 and 15, 1963 in Boise, Idaho. Robert W. Parker, Office 
of the General Counsel, United States Department of Agricul- 
ture, was presiding officer. Complainant was represented by 
James F. Moore, Attorney at Law, Lubbock, Texas. Respond- 
ents Inland Empire Livestock Company and Floyd Uria were 
represented by Vernon K. Smith, Attorney at Law, Boise, Idaho. 
Respondent Harold Doan was represented by Samuel Kaufman, 
Attorney at Law, Boise, Idaho. Six witnesses testified at the 
hearing. Complainant filed a brief and proposed findings of fact, 
conclusions of law and order. Respondent Harold Doan filed pro- 
posed findings of fact and conclusions of law. 


FINDINGS OF FACT 


1. Complainant, Stanton Brunson, is an individual whose ad- 
dress is P.O. Box 746, Crosbyton, Texas. 


2. Respondent Inland Empire Livestock Company, 4009 Chin- 
den Boulevard, Box 831, Boise, Idaho, hereinafter sometimes 
referred to as Inland, is a division of Spencer Supply, Inc., an 
Idaho corporation. At all times material herein, Inland was 
engaged in the business of a dealer buying and selling livestock 
in commerce and was registered under the Act with the Secre- 
tary of Agriculture so to operate. 
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3. Respondent Harold Doan, 2103 Cleveland, Caldwell, Idaho, 
is an individual who at all times material herein was engaged 
in the business of a dealer buying livestock in commerce. 


4. Respondent Floyd Uria, Gooding, Idaho, is an individual 
who at all times material herein was engaged in the business of 
a dealer buying and selling livestock in commerce. Said respond- 
ent is now registered under the Act with the Secretary of Agri- 
culture as an individual engaged in the business of a dealer trad- 
ing as Uria and Co. 


5. At all times material herein respondent Uria was em- 
ployed by the Inland Empire Livestock Company to buy and sell 
livestock in commerce for its account. Respondent Uria was au- 
thorized to employ assistants in connection with livestock pur- 
chases made for the account of the Inland Empire Livestock Com- 
pany. On or about June 1, 1962, respondent Doan was employed 
by respondent Uria as an assistant in this connection. 


6. In June 1962, Ben Addington, a resident of Lubbock, Texas, 
advised respondents Doan and Uria that complainant had some 
cattle of the type respondents were interested in purchasing. 


7. Respondents Uria and Doan looked at some “cow and calf 
pairs” and some “dry cows” at complainant’s ranch in Gaines 
County, Texas on or about June 9, 1962, and agreed to purchase 
approximately 61 of the “cow and calf pairs” for $180.00 a pair 
and approximately 41 of the “dry cows” at $130.00 per head. At 
the time the agreement was made, the parties contemplated that 
the animals would be shipped in interstate commerce by the pur- 
chaser. The agreement was entered into by respondents Uria 
and Doan on behalf of a disclosed principal, the Inland Empire 
Livestock Company. 


8. No representation was made by complainant that the “dry 
cows” were pregnant. The agreement was entered into by re- 
spondents Uria and Doan on the basis of their personal obser- 
vation of the animals. 

9. On or about June 11, 1962, at Lubbock, Texas, respondent 
Doan accepted delivery from complainant of 61 “cow and calf 
pairs” and 41 “dry cows.” At that time, the animals were not 
known to be affected with brucellosis and they appeared to be 
free from this disease. 

10. Respondent Doan drew a draft on Inland in the amount 
of $16,490.00 payable through the Bank of Idaho. Addington 
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delivered the draft to complainant in purported payment for the 
cattle. The amount of the draft exceeded the agreed purchase 
price by $180.00. The sum of $180.00 was paid by complainant 
to Ben Addington who had been authorized by respondents to 
collect and keep such sum as compensation for his services to 
respondents in connection with the purchase. Complainant also 
paid Ben Addington a fee of $102.00 as compensation for his 
finding a purchaser for the cattle bought by Inland. 


11. On or about July 19, 1962, complainant was notified that 
the draft “could not be paid” by the Bank of Idaho. Respondents 
have not paid complainant any part of the agreed purchase price 
of the cattle. 


12. Inland shipped the cattle from Lubbock, Texas, to Good- 
ing, Idaho. From there, 39 of the “dry cows” and 56 of the “cow 
and calf pairs” were shipped to Adolph Hepper, McLaughlin, 
South Dakota to whom Inland expected to resell the cattle. On 
July 7, 1962, Hepper sent a letter to respondent Uria advising 
that Hepper would not purchase the cattle for the price at which 
the animals had been offered to him. 


13. On or about July 22, 1962, complainant arranged for the 
resale to Hepper of 55 of the “cow and calf pairs” and received 
from Hepper a total of $8,807.40. Forty other animals from the 
herd previously sold by complainant to Inland, were sold for com- 
plainant’s account at the McLaughlin Livestock Commission Com- 
pany, Inc., McLaughlin, South Dakota, and the net proceeds of 
sale ($3,944.88) were remitted to complainant on or about July 
31, 1962. 


14. In connection with the disposition arranged by him with 
respect to the animals resold in South Dakota, complainant exer- 
cised reasonable diligence and secured the highest prices obtain- 
able. Such disposition was arranged by complainant for the pur- 
pose of recovering part of the amount owed to him by Inland 
under the contract. The contract was not rescinded by com- 
plainant. 


15. The complaint was filed within ninety days of the accrual 
of the cause of action. 


CONCLUSIONS 


Respondents Uria and Doan, acting as agents for a disclosed 
principal, the Inland Empire Livestock Company, agreed to pur- 
chase from complainant 61 “cow and calf pairs” and 41 “dry 
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cows.” The contract was made after Doan and Uria had looked 
at the cattle. There is no evidence of any concealment or mis- 
representation by complainant of the condition of the cattle. It 
was not shown that complainant failed to advise respondents 
with respect to any latent defect or disease of which he was 
aware. Complainant delivered the animals to respondent Doan 
and the cattle were accepted by said respondent. Accordingly, 
title to the cattle passed to Inland, the purchaser. After title 
passes, the purchaser bears the risk of loss, and liability for the 
full purchase price is not discharged upon the death or illness 
of any of the animals. Miles City Livestock Auction Co. v. Jones, 
22 A.D. 154 (1963); Hunt v. E. A. Stephenson, 22 A.D. 1102 
(1963) See also Selle v. Walnut Grove Sale Pavilion 22 A.D. 1112 
(1963). 


Inland as the disclosed principal is liable for the purchase 
price of the cattle bought by its authorized agents. It is also 
liable for the amount paid by complainant to Ben Addington as 
an adjustment with respect to the difference between the pur- 
chase price and the amount of the draft, inasmuch as Addington 
was authorized to collect such sum from complainant. Inland’s 
failure to pay to complainant the purchase price and the amount 
of the adjustment, a total of $16,490.00, constituted an unjust 
practice in violation of the Act for which complainant should be 
awarded reparation. Schnell Livestock Market, Inc. v. Martin 
Livestock Sales, Inc., 22 A.D. 388 (1963). Complainant recov- 
ered a total of $12,752.28 in connection with the resale of part 
of the cattle in South Dakota. Accordingly, it is concluded that 
the complainant was damaged in the sum of $3,737.72 in conse- 
quence of Inland’s violation. 


Complainant “had applied” the draft to a promissory note held 
by complainant’s bank. Complainant alleges that because of the 
fact that the draft was not paid, his bank charged complainant 
interest in the sum of $330.00 which expense he seeks to recover 
in this proceeding. He also seeks reimbursement for telephone 
expenses incurred, after he was notified that the draft would 
not be paid, in connection with attempts to locate the cattle. In 
addition, he seeks to recover expenses incurred with respect to 
the trip to South Dakota made by complainant for the purpose 
of arranging for the resale of the cattle. However, such expen- 
ditures cannot properly be regarded as consequential damages. 


The payment of $102.00 by complainant to Ben Addington as 
compensation for his “bringing a buyer” to complainant is in no 
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way related to Inland’s subsequent failure to pay the amount 
owed to complainant, and his request that he be reimbursed for 
such expenditure will likewise be disallowed. 


As regards respondents Uria and Doan, complainant did not 
establish a violation of the Act on the part of either of said 
respondents, and the complaint should be dismissed as to them. 
Pyle v. Farris, 22 A.D. 471 (1963). 


ORDER 


Within thirty days from the date of this order, respondent 
Inland Empire Livestock Company shall pay to complainant as 
reparation the sum of $3,737.72 with interest thereon at a rate 
of 5% per annum from August 1, 1962, until paid. 


The complaint is hereby dismissed as to respondents Harold 
Doan and Floyd Uria. 


Copies hereof shall be served upon the parties. 


(No. 8927) 


In re WAYNE COUNTY LIVESTOCK EXCHANGE, INC. P&S Docket 
No. 2872. Decided February 11, 1964.* 


False Weights—Suspension of Registration 


Respondent is ordered to cease and desist from knowingly weighing live- 
stock at incorrect weights, selling or paying for livestock on the basis 
of false weights, failing to balance the scale properly, and failing to 
issue scale tickets. Respondent is suspended as a registrant under the 
act for a period of 30 days. 


Messrs. Donald E. Graham and Earl Saunders for complainant. Mr. Clar- 
ence E. Bodie, of Honesdale, Pennsylvania, for respondent. Mr. Jack 
W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 


* Republished, as opinion originally published at 23 A.D. 185 did not contain hearing 
examiner’s proposed findings of fact and conclusions which were adopted as the Findings 
of Fact and Conclusions of this decision. 
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filed on March 6, 1963, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent, Wayne County Livestock 
Exchange, Inc., of Honesdale, Pennsylvania, was charged with 
(1) underweighing livestock; (2) entering false weights in its 
records; (3) paying consignors of livestock on the basis of false 
weights; (4) failing to make or issue scale tickets in connection 
with weighing livestock sold by weight; and (5) weighing live- 
stock sold by weight when the scale was not in balance. 


Respondent filed an answer on April 22, 1963, denying that 
its weights were incorrect and that the scale was out of balance. 
It asserted that if there were any weight discrepancies, they 
were due to differences in the way respondent’s and complain- 
ant’s employees read the scale in weighing, and if there were 
mistakes, they were honest mistakes. It admitted failing to is- 
sue scale tickets on one occasion when it had run out of scale 
ticket forms. 


An oral hearing was held in Honesdale, Pennsylvania, on June 
6 and 21, 1963, before Hearing Examiner Jack W. Bain, Office 
of Hearing Examiners, United States Department of Agricul- 
ture. Donald E. Graham and Earl Saunders, Office of the Gen- 
eral Counsel of the Department, appeared as counsel for com- 
plainant, and Clarence E. Bodie, attorney at law, Honesdale, 
appeared as counsel for respondent. Four witnesses testified for 
complainant and three for respondent, and 11 exhibits were in- 
troduced by complainant. 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged and he pro- 
posed a suspension of the respondent as a registrant under the 
act for a period of 30 days. Respondent filed exceptions to the 
hearing examiner’s report. 


After careful study of the record and respondent’s exceptions, 
we conclude that there is no merit to the exceptions and that the 
hearing examiner’s recommended decision and order should be 
adopted. Accordingly, the hearing examiner’s proposed findings 
of fact and conclusions are adopted as the final Findings of Fact 
and Conclusions as if set forth herein. His proposed order is also 
adopted in substance. 
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FINDINGS OF FACT 


1. Wayne County Livestcok Exchange, Inc., the respondent 
herein, is a Pennsylvania corporation whose address is Hones- 
dale, Pennsylvania. It is, and at all times material herein was, 
registered with the Secretary of Agriculture as a market agency 
under the Act. (Complaint and Answer). 


2. Respondent is, and at all times material herein was, the 
owner and operator of the Wayne County Livestock Exchange, 
Inc., stockyard, Honesdale, Pennsylvania, hereinafter called the 
stockyard, a stockyard posted as subject to the provisions of the 
Act. (Complaint and Answer). 


3. The livestock involved herein was sold at auction by weight 
on commission by respondent at the stockyard. The sale weights 
were determined by weighing on a scale owned by respondent 
and operated by weighmasters employed by respondent. The 
weights ascertained by such weighmasters determined the 
amounts to be paid to respondent by the purchasers of the live- 
stock and the amounts, less applicable sales charges, paid by 
respondent to the consignors. The scale is a Toledo dial scale 
with two-pound minimum weight graduations on the dial, be- 
ginning with 0 (zero) marked on the dial and proceeding to the 
right with marked figures 2, 4, 6, and so on up to 2,000. The 
weight on the scale platform is shown by an indicator, like a 
hand on a clock or watch, which moves when the load is put on 
and comes to rest pointing to the number of pounds on the plat- 
form, which will be either one of the marked figures or the space 
between two of such figures. The scale has no printing mechan- 
ism for the amount being weighed, such amount being ascer- 
tained only by visual observation of the position of the indica- 
tor. When the scale platform is empty, the scale is properly bal- 
anced when the indicator points to zero. If the empty scale is 
balanced with the indicator pointing below or above zero, the 
weight indicated for any load put onto the platform for weigh- 
ing will be shown below or above the actual weight of the load 
by the indicator pointing to the same distance below or above 
the true weight as it pointed below or above zero when the scale 
was balanced. (Transcript, pages 4, 5, 93, 94, 110, 111). 


4. The “Instructions for Weighing Livestock under Regulations 
of the Packers and Stockyards Act,” issued by the Packers and 
Stockyards Division, contain, inter alia, the following: 
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1. The empty scale shall be balanced each day before weighing begins 
and thereafter, while weighing operations continue, it shall be bal- 
anced at intervals of not more than 15 drafts or 15 minutes, which- 
ever is completed first. In addition, the empty scale shall be bal- 
anced whenever a weigher resumes weighing duties after an absence 
from the scale and also whenever a load exceeding half the scale 
capacity has been weighed and is to be followed by a load of less 
than 1000 pounds. (Exhibit 2). 


5. On April 24, 1961, Duane Bieber, of Mount Joy, Pennsyl- 
vania, a Livestock Marketing Specialist of complainant, observed 
the weighing of livestock for about two hours at the stockyard 
of Orsamus R. White, a weighmaster for respondent. Mr. Bie- 
ber observed that the empty scale was balanced when the weigh- 
ing began with the indicator pointing to the left of zero, and 
that the scale was not rebalanced during the weighing. After the 
weighing, Mr. Bieber called the improper balance and failure to 
rebalance to Mr. White’s attention and advised him to weigh in 
accordance with the instructions in the future. The following 
morning, Mr. Bieber called the back balancing to the attention 
of Ralph Schweighofer, respondent’s president and manager. 
(Tr. 11, 57-61, 74-76, Ex. 3). 


6. On May 3, 1961, Kenneth F. Grizzell, of Lancaster, Penn- 
sylvania, a District Supervisor of complainant, notified Mr. 
Schweighofer by certified mail that Mr. White was weighing 
livestock light, in favor of the buyer. Mr. Grizzell enclosed a 
copy of the weighing instructions and weigher’s oath, and re- 
quested that weighers who had not already done so would exe- 
cute the oath and return a copy of it. On May 8, 1961, Mr. White 
signed the oath, acknowledging that he had read the instructions 
and agreeing to comply with them. (Tr. 7, 11-15, 153-154, Ex. 
1, &. 3a 


7. On August 7 and 8, 1961, Mr. Bieber observed that scale 
tickets were not being used in weighing livestock at the stock- 
yard. On August 14, 1961, Mr. Grizzell notified Mr. Schweig- 
hofer by mail that the regulations required the use of scale 
tickets. Scale tickets were not being used on any day on which 
Mr. Grizzell or Mr. Bieber visited the stockyard. Respondent 
had unused scale ticket forms available, but did not use them 
on heavy runs at the scale. (Tr. 16-17, 43-44, 62, 69, 154-157, 
Ex. 4). 


8. Calves like those here involved will normally shrink in 
weight within an hour or two after being weighed at sale, caused 
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partly by excretion, partly by the fact that they will not eat nor 
drink anything for some hours after being separated from their 
mothers. Respondent does not feed nor water the calves after 
the weighing, and no feed nor water was available to them be- 
tween the weighings for sale and the reweighings mentioned 
below. (Tr. 27-28, 34-35, 65-66, 85, Ex. 5). 


9. On February 12, 1962, Chester Peters, of Jackson, Missis- 
sippi, a Scale and Weighing Specialist of complainant, observed 
the weighing of most of the calves weighed by Mr. White at the 
stockyard. The scale was balanced with the indicator pointing 
to the left of zero, thus weighing light, in favor of the buyers. 
(Tr. 18-19, 79-85). 


10. After the weighing for sale mentioned in Finding 9, com- 
plainant’s representatives got the consent of Mr. Schweighofer to 
reweigh some of the calves. Respondent’s employees selected 25 
calves at random from those which had been weighed for sale. 
Mr. White balanced the scale and called out the weights as each 
of the 25 calves was reweighed, the reweighing being done from 
one to two hours after the weighing for sale. Reweigh weights 
were recorded as called by Mr. White although the Government 
men would have read some of them as two pounds heavier than 
Mr. White called them. Sale weights of the 25 calves reweighed 
were ascertained from the buyers’ invoices. Comparison of the 
sale weights and the reweights shows that, instead of showing 
a normally expected shrink, 15 of the 25 calves appear to have 
gained two pounds each, nine failed to show any gain or shrink 
and only one showed a loss of two pounds, as follows: 


Sale Weight Check Weight Gain 
60 lbs. 62 Ibs. 2 lbs. 
88 90 2 
84 84 0 
70 72 2 

162 162 0 
206 206 0 
148 150 2 
86 88 2 
96 96 0 
88 90 2 
98 100 2 
108 110 2 
102 102 0 
106 108 2 
94 94 0 
110 112 2 
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Sale Weight Check Weight Gain 
98 100 2 

100 102 2 

110 108 (-) 2 

94 96 2 

94 94 0 

92 92 0 

106 108 2 

100 102 2 

96 96 0 


(Tr. 20-25, 63-64, 81, 83-85, 88-89, Ex. 5). 


11. On March 9, 1962, Mr. Grizzell again (see Finding 6) noti- 
fied Mr. Schweighofer that Mr. White was weighing livestock 
light, in favor of the buyer, that such was an unfair and decep- 
tive practice, and that if it should be encountered again it would 
be necessary to refer the matter to Washington for considera- 
tion of formal administrative action. (Tr. 28-28A, 147-149, Ex. 
6). 


12. On November 26, 1962, Morgan W. Stephens, of Wood- 
bridge, Virginia, an Area Livestock Scale and Weighing Spe- 
cialist of complainant, observed that while calves were being 
weighed at the stockyard by Harold L. Rogers, a weighmaster 
of respondent, the scale was so balanced as to weigh six pounds 
light. When the scale weighing was over, Mr. Stephens and Mr. 
Grizzell, by putting two one-pound test weights onto the scale 
platform, determined that the scale was then so balanced as to 
weigh two pounds light. (Tr. 29-30, 52-53, 89, 91-93). 


13. After the weighing for sale mentioned in Finding 12, com- 
plainant’s representatives got the consent of Mr. Schweighofer to 
reweigh some of the calves. After the scale was properly bal- 
anced, 34 of the calves and a few cows which had been weighed 
for sale from one to two hours before, were reweighed. Mr. Ste- 
phens determined and recorded the reweights, Mr. Grizzell veri- 
fied them, and Mr. Rogers, standing by Grizzell, made no com- 
ment on them as called, verified, and recorded. Sale weights of 
the 34 calves reweighed were ascertained from respondent’s rec- 
ords of buyers’ bills of the sales. Comparison of the sale weights 
and the reweights shows that, instead of showing a normally 
expected shrink, four of the 34 calves appeared to have gained 
four pounds each, 22 appeared to have gained two pounds each, 
seven failed to show any gain or shrink, and only one showed a 
loss of two pounds, as follows: 
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Sale Weight Check Weight Gain 
78 lbs 80 lbs. 2 lbs. 
72 74 2 
84 86 2 
66 68 2 
66 70 4 
48 50 2 
76 76 0 
98 100 2 
66 68 2 
68 70 2 
66 68 2 
86 88 2 
88 92 4 
96 98 2 
82 84 2 

100 100 0 
88 88 0 
90 92 2 
84 86 2 
84 84 0 
100 102 2 
106 108 2 
84 86 2 
110 112 2 
68 12 4 
80 82 2 
132 132 0 
122 120 (-) 2 
98 102 4 
80 82 2 
128 130 3 
110 110 0 
184 184 0 
104 106 2 


(Tr. 29-36, 93, Ex. 7). 


14. On November 27, 1962, Mr. Stephens and Mr. Beiber tested 
respondent’s scale and it was found accurate for the weighing of 
livestock. (Tr. 95-97). 


15. Most, if not all, of the calves weighed for sale by respond- 
ent on February 12, 1962, and on November 26, 1962, (includ- 
ing those not reweighed as well as those reweighed) mentioned 
in Findings 9, 10, 12, and 13, were weighed at less than their 
true and correct weights, the short false weights were recorded 
by respondent in its recordings of the sales, and copies of such 
recordings were made parts of respondent’s records required to 
be kept by the Act. The false weights recorded by respondent 
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were used as the basis for paying the consignors for the calves 
sold by respondent on commission as agent for the consignors. 
(Tr. 4-5, 48, 64, 88). 


16. The back balancing of the scale and the light weighing of 
calves were done knowingly and intentionally by respondent 
through its employees, not by accident or unintentional error. 


17. Weighing livestock light was unfair and deceptive to the 
sellers in that it made them believe that they were getting more 
for their calves than they really were: they were led to believe 
that they were getting so many cents per pound for a calf at its 
true weight, whereas the short weights, unknown to them, re- 
sulted in their getting less than the quoted sale price per pound 
of the true weights of their calves. It was unfair and deceptive 
to competing stockyards in that it tended to take shippers from 
them because the shippers were led to believe they were getting 
a better price at respondent’s stockyard than they would get 
where returns, and quoted prices, were based on true weights. 
It also tended to attract buyers from competing stockyards be- 
cause it resulted in giving slaughterers more pounds yield per 
animal than the pounds paid for would give. 


CONCLUSIONS 


The citations of evidence in the findings are not intended to 
be exhaustive. There may well be other evidence as to any find- 
ing, as indeed there is in respondent’s witnesses’ denials of back 
balances, false weights, etc., but the entire record has been con- 
sidered and no evidence has been found which would reverse or 
nullify any finding made. 

The evidence would clearly support findings that Mr. Schweig- 
hofer instructed his weighmasters to back balance the scale in 
weighing; that this was done to favor the buyers to keep them 
happy instead of complaining; that on weights between even 
pound numbers on the scale the weighmasters always read to 
the lower number, never to the higher; that Mr. Rogers read 
his statement after it had been previously read to him and knew 
what he was doing when he signed and swore to it; etc. Such 
findings have not been specifically set out because they were 
deemed unnecessary to the disposition of this proceeding. Re- 
peated short weighings of animals sold by weight by the agent 
for the sellers, after specific and repeated written notices to stop 
it, justify serious sanctions, even if it were to appear (as it does 
not appear here), that respondent’s president was trying to obey 
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the law. When a farmer entrusts a calf to respondent to sell, he 
is entitled to the most money respondent can return him for the 
calf. Returning him less than that by the value of a couple of 
pounds of calf was not likely, in itself, to bankrupt a farmer, but 
it did deprive him of that much money which respondent was 
obligated to get for and deliver to him. 


It is concluded that respondent willfully and intentionally vio- 
lated sections 307 and 312 of the Act (7 U.S.C. 208, 213) and 
sections 201.55 and 201.71 of the regulations thereunder (9 CFR 
201.55, 201.71) by weighing calves, sold on commission by 
weight, at less than their correct weights, by accounting to con- 
signors on the basis of false weights, and by weighing when 
the scale was not in balance. In re Chambersburg Livestock 
Sales, 21 A.D. 1488 (1962) ; In re Joseph L. Mitchell, 21 A.D. 124 
(1962), affirmed, Mitchell v. Freeman, 308 F.2d 855 (C.A. 7, 
1962), cert. denied, 372 U.S. 935. In entering the false weights 
in its records, respondent intentionally and willfully violated sec- 
tions 401 and 402 of the Act (7 U.S.C. 221, 222; 15 U.S.C. 50). 
In failing to use and keep scale tickets, respondent intentionally 
and willfully violated sections 307 and 312 of the Act and sec- 
tion 201.49 of the regulations (9 CFR 201.49). In re Wright-Hal- 
liburton Company, 3 A.D. 592 (1944). 


As to the sanction to be prescribed, certainly respondent should 
be ordered to cease and desist from its violations, and to make 
and keep proper records, as recommended by complainant. In 
view of the situation here, it seems that more is needed. Respon- 
dent’s employees apparently refuse to realize that requirements 
of the Act and regulations designed to secure honest, fair, and 
open practices at stockyards must be complied with. For exam- 
ple, its president testified that scale tickets were not important, 
were of no value to the farmer, were hard to handle, and were 
not liked by his help. (Tr. 156). One of the weighmasters said 
that the three witnesses who testified that his statement was read 
to him were lying because they were all working for the same 
cause, which cause he did not know, but it did not seem worth- 
while whatever it was. (TR. 182). After so many repetitions of 
violations following so many notifications that they were viola- 
tions, as shown in the Findings of Fact, it appears at the very 
least that respondent is guilty of such notorious negelect of ex- 
plicit provisions of law as to show willful violations warranting 
a suspension of registration. In re Oddie Owen, 20 A.D. 219 
(1961). 
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ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, shall cease 
and desist from engaging in the following activities in interstate 
commerce: (1) knowingly weighing livestock at other than the 
true and correct weight of the livestock; (2) knowingly selling 
any livestock or paying consignors the proceeds of the sale of 
livestock on the basis of false and incorrect weights; and (3) 
failing to operate livestock scales owned or controlled by respond- 
ent in accordance with the instructions for weighing livestock 
issued by the Packers and Stockyards Division, and, specifically, 
failing to balance properly a scale in accordance with such in- 
structions when weighing livestock. 


Respondent, when weighing livestock for purposes of sale, 
shall make and issue a scale ticket which shall fully and accu- 
rately show all the information required by section 201.49 of 
the regulations (9 CFR 201.49). Respondent shall keep as a 
part of its accounts, records, and memoranda a copy of each 
scale ticket issued. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 


This order shall become eflective on the 30th day after its date. 
Copies hereof shall be served upon the parties. 


(No. 9050) 


L. GILLARDE SONS COMPANY v. I. MELTZER & SON, INC. PACA 
Docket No. 9048. Decided April 1, 1964. 


F.o.b. Acceptance Final—Suitable Shipping Condition—Improper 
Instructions to Carrier—Damages 


Under f.o.b. shipping point acceptance final contract, warranty as to grade 
determined at shipping point and not on date of sale, warranty of suit- 
able shipping condition not applicable, and failure to give proper in- 
structions to carrier, causing delay in transit, a breach of contract 
resulting in a credit to buyer for charge incurred in connection with 
diversion of car, but buyer failed to show basis for measuring dam- 
ages otherwise resulting from such breach. 
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Mr. L. A. Stronberg, of Skokie, Illinois, for complainant. Comanor and 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 1, 1962. The for- 
mal complaint was filed on March 6, 1963. Complainant seeks 
reparation in the amount of $1,182.65, which is alleged to be 
the total of the unpaid f.o.b. contract price, plus precooling 
charges, due complainant in connection with the sale to respond- 
ent of a carload of Muscat juice grapes on October 22, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 29, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on March 28, 1963. Respondent filed 
an answer and counterclaim on April 12, 1963, denying liability 
to complainant on account of this transaction and requesting rep- 
aration for damages allegedly sustained as the result of complain- 
ant’s failure to divert the car to respondent on the B&O Rail- 
road, in breach of contract. Complainant filed a reply to the coun- 
terclaim on April 24, 1963, wherein it admitted that the ship- 
ment in question was delayed in transit due to a routing error on 
the part of complainant, in that the car was diverted to respond- 
ent on the Pennsylvania Railroad, rather than the B & O Railroad, 
as agreed between the parties. 


Since the amount claimed in this proceeding, either in the 
complaint or the counterclaim, does not exceed $1,500, the issues 
are decided under the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this pro- 
cedure complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose address is 2840 South Ashland Avenue, Chicago, Illinois. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 
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2. Respondent, I. Meltzer & Son, Inc., is a corporation whose 
address is 3301 South Galloway Street, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On October 22, 1962, in the course of interstate commerce, 
complainant, through its sales manager, George S. Adams, sold 
to respondent, through respondent’s employee, George Kerzner, 
910 36-pound lugs of Muscat juice grapes, Turano brand, weigh- 
ing 32,790 pounds, contained in car SFRD 16754, then on track 
in Kansas City, Missouri, at the agreed contract price of $70 per 
ton, f.o.b. acceptance final at shipping point, Hanford, California, 
plus $35 precooling charges, with complainant agreeing to divert 
the car to respondent at Philadelphia, Pennsylvania, by way of 
the B&O Railroad. In addition, complainant warranted to re- 
spondent on the date of sale that the grapes had been shipped 
from California on October 13, 1962, and were U.S. No. 1 
grade at that time. 


4. Subsequent to the making of the contract set forth above 
and on the same date, complainant wired a confirmation of the 
agreement to respondent, in relevant part as follows: 


“CONFIRMING PHONE CONVERSATION WITH YOU 
OF TODAY WE ARE DIVERTING YOU B&O DELIV- 
ERY FROM KCITY SHIPPED 13TH RD 16754 TURANO 
BRAND 910-36# LUGS MUSCATS, NET 32790, USONE 
* * * 70.00 PER TON FOB CALIFORNIA PLUS PRE- 
COOLING 35.00 FOB ACCEPTANCE FINAL.” 


The telegram was received by respondent, which did not object 
to the contents thereof. 


5. The grapes involved herein were certified as being U.S. No. 
1 grade at shipping point, Hanford, California, on October 11, 
1962, after a joint Federal-State inspection made at that time 
and place. The shipment was diverted by complainant from Kan- 
sas City, Missouri, to respondent at Philadelphia, Pennsylvania, 
on October 22, 1962, by way of the Pennsylvania Railroad. The 
shipment arrived and was accepted at contract destination, Phila- 
delphia, Pennsylvania, on the afternoon of October 28, 1962, 
after a two-day delay in transit caused by complainant’s failure 
to divert the shipment to respondent at Philadelphia via the 
B&O Railroad. 
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6. The total contract price of the carload of grapes herein 
including precooling charges, is $1,182.65, no part of which has 
been paid by respondent. 


7. The formal complaint was filed on March 6, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein has to do with 
certain of the terms of the contract entered into by the parties 
on October 22, 1962. Specifically, complainant alleges that the 
sale was made to respondent on the basis of f.o.b. acceptance 
final at shipping point, with it (complainant) warranting to 
respondent both that the grapes had been shipped from Cali- 
fornia on October 13 and that the shipment graded U.S. No. 1 
on that date. Respondent denies these allegations and alleges 
that the grapes were purchased on the basis f.o.b. shipping point 
in California, and were warranted to be U.S. No. 1 on the date 
of sale, October 22, 1962. 


Since each of the parties herein has put forth affirmative but 
conflicting allegations with respect to the terms of the contract, 
the burden rests upon each to establish its respective allegations 
by a preponderance of the evidence. Israel Klein Co. v. S. Otis 
Sullivan & Co., 17 A.D. 500. 


As part of its evidence in support of this burden, complainant 
offers the affidavit of its sales manager, George S. Adams, who 
acted for complainant in negotiating this transaction with re- 
spondent’s George Kerzner. Adams, in the affidavit, stated that 
he talked by telephone with Kerzner on October 22, 1962, regard- 
ing juice grapes; that in the course of the conversation he told 
Kerzner that the subject car was on track in Kansas City, Mis- 
souri, having arrived there on October 17; that it had been 
shipped from California on October 13 and had graded U.S. No. 
1 prior to shipment; and that respondent could have the ship- 
ment at $70 per ton, plus $35 precooling charges, f.o.b. accept- 
ance final, California. Adams stated that Kerzner accepted the 
offer and requested immediate diversion to respondent in Phila- 
delphia via the B&O Railroad, whereupon he (Adams) imme- 
diately confirmed the sale by wire to respondent (Finding of 
Fact No. 4). Adams denied that he, in the course of this conver- 
sation or at any subsequent time, told Kerzner or anyone else 
representing respondent that the grapes were U.S. No. 1 grade 
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at Kansas City at the time of the sale. Adams admitted, how- 
ever, that complainant breached the contract by diverting the 
grapes to respondent at Philadelphia via the Pennsylvania Rail- 
road, rather than the B & O as provided in the contract, thereby 
causing a delay in transit. 


Respondent offered in evidence the affidavit of its employee, 
George Kerzner, who admittedly negotiated this contract with 
Adams by telephone on October 22. Kerzner stated in his affi- 
davit that Adams told him, in the conversation of October 22, 
that this car was on track in Kansas City at that time and that 
it would grade U.S. No. 1 on the date of sale. Kerzner also 
stated that some discussion was had as to the contract price, 
which was agreed upon, and that the parties also agreed that 
the car would be diverted to respondent in Philadelphia via the 
B & O Railroad. Kerzner denied, however, that Adams ever told 
him in the course of their conversation either that the grapes 
had been inspected at shipping point, or that they had been 
shipped from California on October 13, or that they had arrived 
in Kansas City on October 17. Kerzner also denied that any 
discussion was had with Adams as to contract terms of f.o.b. 
acceptance final in connection with this load. 


Adams and Kerzner, as the persons who negotiated the con- 
tract, are the only persons who have first-hand knowledge of 
what was said by way of agreement. Since the testimony of 
these witnesses is in conflict, we look for evidence extrinsic to 
the conversation as an aid in establishing the terms of the agree- 
ment. Respondent has offered no such evidence. Complainant, 
however, offers in evidence the telegram of October 22 sent to 
respondent (Finding of Fact No. 4) confirming the sale to re- 
spondent on that date, the contents of which tend to confirm the 
testimony of Adams. Respondent does not deny the receipt of 
the telegram, and does not contend that it protested its contents 
to complainant. Under all the circumstances, we conclude that 
complainant has sustained its burden of proof with respect to 
the alleged terms of the contract, that respondent has not, and 
that the contract provided for the sale of the grapes as U.S. No. 
1 grade, f.o.b acceptance final at shipping point in the State of 
California. 


The next issue which arises, and which need not long detain 
us, is whether the grapes were U.S. No. 1 grade at shipping 
point on October 13. The evidence shows that a joint Federal- 
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State inspection was made of the shipment at Hanford, Cali- 
fornia, at 11:50 a.m. on October 11, 1962, which certified the 
grapes in car SFRD 16754 as grading U.S. No. 1 Juice. The car 
was then released by the carrier to the precooler on the morning 
of that same day, and later released by the precooler to the car- 
rier at 11:59 p.m. on October 13 (Exhibit No. 4 of the reply), 
or some 36 hours after the joint Federal-State inspection. On 
the basis of these facts, and in the absence of any evidence to 
the contrary, we are of the opinion that the grapes were U.S. 
No. 1 grade on the date of shipment, October 13, and it is so 
concluded. 


Respondent, in its answer, alleges that the grapes in car SFRD 
16754 were not in suitable shipping condition at the time of 
purchase, and by inference argues that they were abnormally 
deteriorated upon arrival at contract destination. This defense 
is not available to respondent, for under the f.o.b. acceptance 
final terms of the contract, the application of the warranty of 
suitable shipping condition is expressly barred by the regula- 
tions (7 CFR 46.41(m)). 


This same regulation, however, provides for recourse by the 
buyer for a material breach of contract, where the shipment, as 
here, is accepted. Complainant has admitted that it breached 
the contract by failing to give proper instructions to the carrier 
in diverting the grapes to respondent. As a result, the shipment 
was delayed two days in transit. In this connection, the evidence 
shows that the shipment should have arrived at Philadelphia on 
the afternoon of Friday, October 26, but that due to complain- 
ant’s breach the arrival was delayed until the afternoon of Sun- 
day, October 28. 


The measure of damages for breach of warranty in both Penn- 
sylvania and Illinois is the loss directly and naturally resulting, 
in the ordinary course of events, from the breach of warranty. 
In this connection respondent claims, as damages for complain- 
ant’s admitted breach, the difference between the market value 
of goods meeting contract requirements on the date when such 
goods should have been delivered at contract destination, and the 
value of such goods at that place on the date they were actually 
delivered. Quality Potato Co. v. Cooney & Korshak, 13 A.D. 1104 
(1954). The burden of proving its damages, by a preponderance 
of the evidence, rests upon respondent as the party alleging same. 
O’Donnell Fruit Company v. Mercurio, 18 A.D. 1173. Respond- 
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ent, in its answer, alleges that the market value of the grapes 
at Philadelphia on October 26, which is the date the shipment 
should have arrived at contract destination but for complain- 
ant’s breach, was $3.50 per lug. Respondent does not explain 
how this figure is arrived at, and in the absence of such explan- 
ation, and in the absence of any quotations on 36-pound lugs of 
California Muscat grapes in the Federal Market News Service 
reports for Philadelphia for October 26 or October 29, we are of 
the opinion that respondent has failed to establish this value. 
Even assuming, arguendo, that we were to accept this figure as 
the market value of the grapes at Philadelphia on October 26, 
respondent would still have the burden of proving the market 
value of the grapes actually delivered at Philadelphia two days 
later. Respondent, however, has offered no evidence of this value. 
In the absence of other evidence, we may consider the price ob- 
tained by the buyer on resale as indicative of the market value 
of the shipment at contract destination, provided such resale is 
accomplished in prompt and proper manner. Kirby & Little 
Packing Co. v. United Fruit & Produce Co., 16 A.D. 1066. The 
account sales rendered by respondent to complainant in connec- 
tion with this shipment, included in the report of investigation 
as Exhibit No. 4-A, shows that the resale took place over a pe- 
riod of 15 days, beginning on November 5 and ending on Nov- 
ember 20, 1962. This amounts to a total of some 18 days after 
the shipment become available to respondent on October 28. 
Under such circumstances we are not prepared to say that the 
results obtained on such resale reflect the market value of the 
shipment on arrival in Philadelphia on October 28, 1962. 


Respondent has failed to show what the market value of this 
shipment would have been at Philadelphia on October 26, and 
has likewise failed to establish the market value of the grapes 
actually delivered to respondent at that place two days later, 
on October 28. Accordingly, though complainant admittedly 
breached the contract and caused a delay in transit, respondent 
has failed to show that the delay made any difference in the 
price of the shipment received, leaving us with no basis for 
measuring the damages, if any, resulting from the breach. 


In concluding, we note that in the account sales rendered to 
complainant by respondent and mentioned previously in these 
conclusions, a charge of $10.12 is shown to have been incurred 
by respondent in connection with the diversion of the car from 
the Pennsylvania Railroad over to the B&O Railroad at Enola, 
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Pennsylvania. Since this cost was necessitated by complainant’s 
failure to bill the car out to respondent on the B&O Railroad 
in the first place, in breach of contract, this amount should be 
credited to respondent on its counterclaim against the contract 
price as damages directly and naturally resulting from such 
breach. 


Having accepted the shipment, respondent became liable to 
complainant for the contract price of $1,182.65, less $10.12 in 
damages for breach of contract, or a net of $1,172.53. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,172.53, with interest there- 
on at the rate of 5 percent per annum from December 1, 1962, 
until paid. 


This order shall be published and copies hereof served on the 
parties. 


(No. 9051) 


MURIETTA FARMS Co., v. M & C Propuce Co., INc., PACA Docket 
No. 8942. Decided April 1, 1964. 


ORDER UPON RECONSIDERATION 


In the original order it was held that respondent had abandoned its defense 
of accord and satisfaction, with the observation that respondent had 
alleged this defense but had submitted no evidence to substantiate it, 
nor was it mentioned in respondent’s brief. On review of the evidence, 


we find error in the original order only in saying that respondent had 
submitted no evidence on this issue, and to this extent, therefore, this 
order is amendatory of the original order. The conclusions otherwise 
reached in the original order are supported by the facts and by the 
law applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 
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In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. 499a et seq.), 
an order was issued on December 4, 1963, awarding reparation 
to complainant against respondent in the amount of $515.90, with 
interest. A copy of the order was served upon respondent on 
December 5, 1963. Respondent filed a petition for reconsidera- 
tion on December 16, 1963. A copy of the petition was served 
upon complainant, which filed an answer in opposition to the 
matters set forth in the petition. 


In its petition respondent contends that our order of Decem- 
ber 4 is in error in several respects. In support of these conten- 
tions, respondent relies heavily upon six exhibits which are 
attached to and which form a part of the petition. An examina- 
tion of these exhibits, however, discloses that Exhibits Nos. 1, 
2, 3, 4 and 6 are here being offered for our consideration for the 
first time. They were not a part of the record on which we based 
our decision of December 4, 1963. Since we now are considering 
alleged errors based upon the evidence of record as of Decem- 
ber 4, 1963, and are not engaged in taking new evidence bear- 
ing on the decision of that date, it follows that these five ex- 
hibits are not entitled to consideration. 


Respondent suggests that we erred in our order of December 
4, 1963, in concluding that respondent had abandoned its defense 
of accord and satisfaction. In our order we observed that re- 
spondent had alleged this defense but had submitted no evidence 
to substantiate it, nor was it mentioned in respondent’s brief. On 
review of the evidence, we find that we erred only in saying that 
respondent had submitted no evidence on this issue, for the alle- 
gation of accord and satisfaction in the sworn answer is itself 
evidentiary in nature under section 47.20(a) of the rules of prac- 
tice (7 CFR 47.20(a)). To this extent, therefore, this order is 
amendatory of our order of December 4, 1963. This still leaves 
respondent, however, with the burden of proving, by a prepon- 
derance of the evidence, the alleged accord and satisfaction. 
Since the allegation appearing in the answer is the only evidence 
submitted on this issue, we conclude that respondent has failed 
to sustain its burden of proof with respect to the alleged accord 
and satisfaction. 


Respondent next contends that in our order of December 4, 
1963, we erred in our application of the Philadelphia market 
quotations for July 24, 1962, in that we computed the value of 
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melons meeting contract requirements at that time and place on 
a carload basis, while respondent purchased them as a carload 
but sold them in less-than-carload quantities. Respondent urges 
the conclusion that this alleged fact entitles respondent to some- 
thing more than the lower limit of $4.50 quoted in the range of 
prices by the market news service reports for Philadelphia on 
July 24. 


Respondent apparently is attempting to make a case based on 
special damages. Respondent’s position on this point is unten- 
able, however, not only for the reason that respondent may not 
raise the issue of special damages for the first time in its petition, 
Smith v. White, 48 F. Supp. 554 (E.D.Mo. 1952), also reported 
at 8 A.D. 766, but for the further reason that any damages ac- 
cruing to respondent by virtue of a sale in less-than-carload lots 
is not shown to have been contemplated by the parties, as is 
necessary in establishing special damages. Shapiro v. Victory 
Distributing Co., 15 A.D. 397. 


Respondent contends that we also misapplied the market quo- 
tations in not using the highest price quoted for sales of melons 
on the Philadelphia market for July 24, 1962. In support of this 
contention respondent points to the fact that the melons involved 
in this shipment were from the Mendota area of California, and 
avers that the better quality California melons were coming into 
Philadelphia from this area during July 24-27, 1962. As proof 
of this alleged fact, respondent introduced in evidence the state- 
ment of a Department representative in Philadelphia, who stated 
that the better quality melons from California being received in 
Philadelphia during July 24-27, 1962, were coming from the 
northern part of the San Joaquin Valley, including Mendota. On 
the basis of this evidence, respondent contends that we should 
have found that the value at Philadelphia on July 24 of melons 
meeting contract requirements was $5.75 per crate, or the top 
of the price range quoted in the Federal Market News Service 
Report for that date. 


We disagree with respondent’s argument. The burden of prov- 
ing its damages rests upon respondent, with one of the elements 
of such damages being the value, at contract destination, of 
melons meeting contract specifications. In essence, respondent 
would have us say, on the basis of its evidence, that every car- 
load of cantaloups from Mendota automatically commanded the 
highest price on the Philadelphia market on July 24. This we 
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cannot do, for obviously such a conclusion goes beyond the evi- 
dence. While we agree that the evidence apparently indicates 
that Mendota melons were probably superior to those coming in 
from the southern part of the San Joaquin Valley, we have 
nothing to show, in terms of dollars and cents, the extent of that 
superiority in general and the superiority of this carload in par- 
ticular. Parenthetically speaking, it would seem to us that re- 
spondent might have obtained evidence of the market value of 
Mendota melons in Philadelphia on July 24 by introducing in 
evidence the results of the sales of such melons at that time and 
place, either from its own records or from the records of others 
operating on the market. It did not do this, however, despite the 
knowledge that it would be required to establish this element of 
its damages. Rather, it now asks that we, by some process of 
exquisite interpolation of the market reports, establish this value 
for it. We did establish a value in our order of December 4, and 
on reconsideration, we are of the opinion that respondent has 
failed to show that either this value or the method employed to 
arrive at this value is erroneous. 


We have reviewed our order of December 4, 1963, in the light 
of the errors charged to us in respondent’s petition. It is our 
opinion that the matters set forth in that petition are without 
merit, and that the conclusion reached in our order of Decem- 
ber 4, 1963, are supported by the facts and by the law applicable 
thereto, with the exception of one aspect of the issue dealing 
with the accord and satisfaction allegedly reached by the parties. 
The nature, scope, and extent of this exception has already been 
discussed earlier in this order, with the order of December 4, 
1963, being amended to conform thereto. Accordingly, that part 
of respondent’s petition not dealing with this exception is dis- 
missed, and the order of December 4, 1963, as amended by this 
order, is hereby reinstated, to provide that respondent, within 
30 days from the date of this order, shall pay to complainant, as 
reparation, $515.90, with interest thereon at the rate of 5 per- 
cent per annum, from September 1, 1962, until paid. 


This order shall be published and copies hereof served on the 
parties. 
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(No. 9052) 


JOHN POPOVICH, JR. v. THE A. E, ALBERT & SONS, INC. PACA 
Docket No. 9025. Decided April 1, 1964 


Warranty—Chipping Quality of Potatoes—Rejection—Failure to 
Prove—Acceptance—Liability 


Respondent failed to sustain its burden of proof with respect to alleged 
express warranty that potatoes were guaranteed to chip and has failed 
to prove rejection. Having accepted the shipment, and having failed 
to prove any breach of contract or the making of any new agreement, 
respondent is liable for the agreed contract price. 


Davis and Davis, of Ebensburg, Pennsylvania, for complainant. Respondr 
dent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 14, 1962. The for- 
mal complaint was filed on February 15, 1963. Complainant seeks 
to recover, as reparation, the sum of $780, which is alleged to 
be the unpaid contract price of a truckload of potatoes sold to 
respondent by complainant during March 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 5, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on March 4, 19638. Respondent filed 
an answer to the formal complaint, denying liability to complain- 
ant in connection with this transaction, and alleging that com- 
plainant breached an express warranty with respect to the chip- 
ping quality of the load of potatoes. 


Since the amount of damages claimed in this proceeding does 
not exceed $1,500, the issues are determined under the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant adopted his verified complaint and attached exhibits as his 
opening statement. Respondent was given the opportunity but 
did not file an answering statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, John Popovich, Jr., whose 
address is 314 Masonic Building, Ebensburg, Pennsylvania. 


2. Respondent, The A. E. Albert & Sons, Inc., is a corporation 
whose address is Worthington, Massachusetts. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On March 17, 1962, in the course of interstate commerce, 
complainant sold to respondent, through its president, Ben Al- 
bert, 390 100-pound sacks of Kennebec potatoes, at an agreed 
price of $2 per sack, delivered Worthington, Massachusetts. 


4. On March 19, 1962, pursuant to the foregoing contract, 
complainant shipped 390 100-pound sacks of Kennebec potatoes 
by truck from Chest Springs, Pennsylvania, to respondent at 
Worthington, Massachusetts. The shipment arrived at contract 
destination on that same day, March 19, and was unloaded and 
accepted by respondent. 


5. The total contract price of the load of potatoes involved 
herein is $780, no part of which has been paid by respondent. 


6. An informal complaint was filed on September 14, 1962, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


The first issue presented for decision has to do with a dis- 
puted term of the contract. Respondent alleges in its answer, in 
substance, that the potatoes were expressly warranted to chip. 
Complainant, on the other hand, takes the position that no such 
warranty was ever given to respondent in connection with this 
sale. Respondent, as the party alleging the existence of the ex- 
press warranty, has the burden of proving such warranty by 
a preponderance of evidence. DeMarco Company v. Gubel, 10 
A.D. 24. 


Respondent, though given an opportunity, did not file any evi- 
dence in support of the allegations contained in its answer. Fur- 
thermore, its answer is not competent for consideration as evi- 
dence, since it is not verified (7 CFR 47.20(a)). Accordingly, if 
respondent is to sustain its burden of proof with respect to the 
alleged express warranty, such proof must come from the con- 





494. PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 492 


tents of the report of investigation, which are automatically a 
part of the evidence in this proceeding (7 CFR 47.7). 


The only evidence in the report of investigation which tends 
te support respondent’s allegation in regard to the alleged ex- 
press warranty is found in Exhibit No. 2, which is a letter to 
the Department dated September 29, 1962, written by respond- 
ent’s president, Ben Albert, wherein it is stated, in relevant part, 
that “. .. This load of potatoes . .. was guaranteed to chip on 
arrival.” In Exhibit No 3 to the report, however, which is a 
letter to the Department dated October 31, 1962, and signed by 
complainant’s attorney, the following relevant language appears: 
“,. [P]lease be advised that my client’s position in the matter 
is as follows: . . . The potatoes were not guaranteed to chip.” 


The unsworn statement of respondent’s president, Ben Albert, 
contained in the report of investigation, is the only evidence 
which we have concerning the express warranty claimed by re- 
spondent to have been made by complainant. Albert’s statement 
regarding the warranty is denied by complainant, through his 
attorney. It is our opinion that respondent has failed to sustain 
its burden of proof with respect to the creation of the express 
warranty and it is so concluded. 


Respondent, in its answer, alleges that this shipment was re- 
jected to complainant after a sample from the load failed to chip, 
and that “In agreement with Popovich Office we unloaded the 
load and agreed to try to handle it for his account.” The only 
evidence in support of this allegation is a letter to the Depart- 
ment from respondent’s president, Ben Albert, dated September 
29, 1962, contained in the report of investigation as Exhibit No. 
2, wherein Albert says that Parry (respondent’s employee) re- 
jected the load to complainant and that the parties agreed to 
respondent’s unloading and storing the potatoes and selling them 
at a later date for complainant’s account. Complainant, how- 
ever, in Exhibit No. 3 to the report of investigation, stated that 
the load was never refused and that he never agreed to “any 
procedure for storing of the potatoes.” 


Respondent, as the party alleging the rejection of the shipment 
and the making of a new agreement between the parties, has the 
burden of proving such allegations by a preponderance of the 
evidence. We are of the opinion that respondent has failed to 
sustain this burden, and it is so concluded. 
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Having accepted the shipment, and having failed to prove any 
breach of contract by complainant, or the making of any new 
agreement in connection therewith, respondent owes complain- 
ant the agreed contract price of $780. Its failure to pay com- 
plainant this sum is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $780, with interest thereon 
at the rate of 5 percent per annum from April 1, 1962, until paid. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 9053) 


J. SEGARI & COMPANY v. JOHN FARACE, JR. PACA Docket No. 
9364. Decided April 3, 1964. 


Jurisdiction—Interstate Commerce—Perishable Agricultural Commodity— 
Application of Payment—Reparation Awarded—Default 


The Department has no jurisdiction over produce not in interstate com- 
merce or not a perishable agricultural commodity. A partial payment 
made by respondent is allocated to the commodities over which Depart- 
ment has no jurisdiction. Reparation is awarded complainant against 
respondent for balance remaining due for various other commodities. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a reparation proceding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with the sale to respond- 
ent of perishable agricultural commodities in interstate com- 
merce, plus one package of coconuts and two packages of Louisi- 
ana cucumbers. A copy of the formal complaint was served 
upon respondent and respondent has not filed an answer thereto. 
The issuance of an order without further procedure is appropri- 
ate pursuant to section 47.8(d) of the rules of practice (7 CFR 
47.8(d)). 

Complainant is a partnership composed of Elliott W. Fass- 
bender, Sr., and Joseph O. Segari, doing business as J. Segari 
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& Company, whose address is 150 Poydras Street, New Orleans, 
Louisiana. Respondent is an individual, John Farace, Jr., whose 
address is Post Office Box 73, Independence, Louisiana. Respond- 
ent was licensed under the act at the time of the transactions 
involved herein. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order except as to the alleged sale on 
October 3, 1963, of two packages of Louisiana cucumbers for $5.50 
and the alleged sale on October 30, 1963, of one package of coco- 
nuts for $4.50. It does not appear that the cucumbers moved in 
interstate commerce and coconuts are not a perishable agricul- 
tural commodity. Hence, the Department has no jurisdiction as 
to these two items. However, for reasons which will appear here- 
inafter, it is considered that these items have been paid by 
respondent. 


Complainant alleged in the complaint that the purchase prices 
of the various commodities sold to respondent totaled $1,635.20, 
of which amount respondent had paid $13 on account. Neither 
party has specified a particular item or items against which the 
payment should be credited. In accordance with the general rule 
of law that where neither the debtor or creditor makes a timely 
exercise of his power to apply a payment to one of several debts, 
the law will apply the payment in a way most beneficial to the 
creditor, we find that $5.50 of the $13 payment is applicable to 
the cucumbers and $4.50 of such payment is applicable to the 
coconuts. The balance of $3 is applicable to the total price of 
the items within our jurisidiction. This leaves an unpaid balance 
of $1,622.20. Respondent’s failure to pay to complainant this 
sum is in violation of section 2 of the act (7 U.S.C. 499b). Ac- 
cordingly, within 30 days from the date of this order, respond- 
ent shall pay to complainant, as reparation, $1,622.20, with in- 
terest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9054) 


KAVANAGH DISTRIBUTING Co. v. WooDY HERRIN PRODUCE AND 
MEMPHIS PRODUCE EXCHANGE. PACA Docket No. 9072. De- 
cided April 13, 1964. 
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Broker—Guarantee of Payment—Failure to Prove—Acceptance— 
Liability—Default 


Broker’s agreement to collect from buyer and remit to seller is not a guar- 
antee by broker that buyer will pay and complaint is dismissed as to 
the broker. The buyer by his default has admitted the allegations of 
the complaint and his liability for the total purchase price of the two 
shipments. 


Complainant and respondent Memphis Produce Exchange pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on March 25, 1963, complain- 
ant is seeking reparation against respondents in the amount of 
$750.85, alleged to be the total purchase price of two shipments 
of melons sold and delivered to respondents in July and August 
1962. 


Copies of the formal complaint and the Department’s report 
of investigation were served upon respondents on April 22, 1963. 
A copy of the report of investigation was served upon complain- 
ant on the same date. Respondent Woody Herrin Produce did 
not file an answer to the complaint. The answer of Memphis Pro- 
duce Exchange was filed on May 8, 1963. This respondent denied 
any and all liability to complainant and alleged that he acted 
merely as a broker in the transaction. 


Since the amount involved herein does not exceed $1500, the 
issues are determined in accordance with the shortened method 
of procedure provided for in Section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20). Pursuant to such procedure, complainant 
filed an opening statement, respondent Memphis Produce Ex- 
change filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Roy Bethel, 
Henry Escher, Harry Foley, Herbert Kaesemeyer, J. L. Kavan- 
agh, Inc., W. J. Job, Inc., and B. A. B. Corp, doing business as 
Kavanagh Distributing Co., whose address is 735 East Fourth 
Street, Los Angeles, California. 
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2. Respondent Woodrow Vernon Herrin is an individual, do- 
ing business as Woody Herrin Produce, whose address is 362 
Washington Avenue, Memphis, Tennessee. At the time of the 
transactions involved herein, this respondent was licensed under 
the Act. 


3. Respondent Everett W. Golden is an individual, doing busi- 
ness as Memphis Produce Exchange, whose address is 364 South 
Front Street, Memphis, Tennesse. At the time of the transac- 
tions involved herein, this respondent was licensed under the Act. 


4, On or about July 31, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 
Woody Herrin Produce, through respondent-broker Memphis 
Produce Exchange, 119 crates of Honeydew, Persian, Cranshaw, 
and Santa Claus melons, for a total price of $381.50, f.o.b. Cali- 
fornia shipping point. 


5. On or about August 11, 1962, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
Woody Herrin Produce, through respondent-broker Memphis 
Produce Exchange, 99 crates of cantaloups, Jumbo 27 size, for 
a total price of $369.35, including $8.00 topice, f.o.b. California 
shipping point. It was agreed that complainant would send the 
invoice to the broker who was to collect and remit the agreed 
price. 

6. Complainant shipped by truck on July 31, 1962, from load- 
ing point in the State of California to respondent Woody Herrin 
Produce at Memphis, Tennessee, 119 crates of melons meeting 
contract rquirements, said shipment being part of a pool ship- 
ment. Complainant sent the invoice to this respondent. 


7. On or about August 12, 1962, complainant shipped by truck 
from loading point in the State of California to respondent 
Memphis Produce Exchange at Memphis, Tennessee, 99 crates of 
cantaloups meeting contract requirements, said shipment being 
part of a pool shipment. The invoice was sent to this respondent. 


8. The shipment of July 31 was accepted upon arrival at des- 
tination by respondent Woody Herrin Produce without protest. 
The shipment of August 12, 1962, upon arrival at destination 
was turned over by respondent Memphis Produce Exchange to 
Woody Herrin Produce who accepted the cantaloups without 
complaint. Memphis Produce Exchange sought to collect the pur- 
chase price of the second lot from Woody Herrin Produce, but 
was not successful. 
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9. Respondent Woody Herrin Produce has failed to pay com- 
plainant the purchase price of the two lots of melons, with the 
exception of $100 paid to complainant since the filing of the for- 
mal complaint. 


10. The formal complaint was filed on March 25, 1963, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent Woody Herrin Produce failed to file an answer to 
the complaint and by reason of such default, has admitted the 
allegations of the complaint. The issuance of an order against 
Woody Herrin Produce without further procedure is appropri- 
ate pursuant to Section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 


The only dispute concerns the second transaction. Complain- 
ant alleges in its complaint that on or about August 11, 1962, 
the broker Memphis Produce Exchange sought to negotiate a 
second sale of melons to respondent Woody Herrin Produce, but 
that complainant refused to extend further credit to the buyer 
inasmuch as he had not paid for the shipment of July 31. Com- 
plainant alleges that respondent Memphis Produce guaranteed 
payment of the purchase price for the second shipment and re- 
quested complainant to ship the melons and invoice respondent 
Memphis Produce for collection and remittance, whereupon com- 
plainant accepted the proposal and sold the cantaloups to Woody 
Herrin, shipment being made on August 12, 1962. 


In complainant’s informal complaint, which consisted of a 
letter dated October 25, 1962, it stated that when Memphis Prod- 
uce Exchange called complainant to place an order for a pool 
shipment of produce, including cantaloups for respondent Woody 
Herrin Produce, complainant’s salesman advised Memphis Prod- 
uce that complainant was unable to extend any further credit to 
Woody Herrin and that Memphis Produce advised complainant’s 
salesman to “go ahead and ship it and invoice them and they 
would collect and remit.” In its opening statement filed June 5, 
1963, complainant states, with respect to its claim that Memphis 
Produce guaranteed payment on the last load, that “We feel by 
subsequent acts both by ourselves and Memphis Produce Ex- 
change that this was the understanding.” 


The broker denies in his answer that he guaranteed payment 
of the second shipment of melons to respondent Woody Herrin. 
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He admitted that he agreed to accept billing and to undertake 
to collect from Woody Herrin for the cantaloups. He stated fur- 
ther that he had been in constant contact with Woody Herrin 
endeavoring to assist in getting this and other accounts paid. 
This respondent stated that he merely acted as a broker in the 
transaction and at no time did he guarantee the account or 
payment of the account. 


Section 46.26(c) of the Regulations in effect at the time of 
the transactions involved herein provides that, “Agreement to 
collect from the buyer and remit to the seller is not a guaran- 
tee by the broker that the buyer will pay, unless there is a spe- 
cific agreement by the broker that he will pay if the buyer does 
not pay.” The broker here specifically denies that he guaran- 
teed to complainant that the buyer would pay or that he guar- 
anteed to pay if the buyer failed to pay for the second load. 
Moreover, complainant’s evidence does not establish that such 
an agreement was made by Memphis Produce. It must be con- 
cluded therefore, that respondent Memphis Produce Exchange 
is not indebted to complainant in any amount, and the complaint 
as to this respondent should be dismissed. 


Since respondent Woodrow Vernon Herrin by his default had 
admitted the allegations of the complaint, he thus admits his 
liability for the total purchase price of the two shipments. The 
failure of this respondent to pay complainant the $750.85 cov- 
ering the total purchase price was and is in violation of Section 
2 of the Act. Since complainant acknowledges in its opening 
statement that it has received payment of $100, complainant 
should be awarded reparation against Woody Herrin Produce in 
the amount of $650.85, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
Woody Herrin Produce shall pay to complainant, as reparation, 
$650.85, with interest thereon at the rate of 5 percent per an- 
num from September 1, 1962, until paid. 


The complaint as to respondent Memphis Produce Exchange 
is hereby dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 
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(No. 9055) 


ALBANY FROZEN Foops, INC. v. CONSUMERS Foop, INc. PACA 
Docket No. 9144. Decided April 16, 1964. 


Failure to Unload Produce—Liability 


Buyer liable for the agreed f.o.b. contract price plus prepaid freight where 
buyer failed to unload pool car as a diligent search of the railroad car 
would have revealed presence of produce. 

Complainant pro se. Mr. Dimitri P. Mallious, of Washington, D.C., for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on October 25, 1962. 
The formal complaint was filed on June 7, 1963. Complainant 
seeks to recover, as reparation, $766.80 in connection with a 
quantity of frozen beans and cob corn allegedly sold to respond- 
ent during February 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on June 24, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on June 20, 1963. Respondent filed 
an answer on July 15, 1963, in which it denied liability to com- 
plainant in connection with this transaction. 


Since the amount in controversy here does not exceed $1,500, 
the issues are determined under the shortened procedure pro- 
vided in section 47.20 of the rules of practice. Pursuant to this 
procedure, complainant filed an opening statement. Respondent 
did not file an answering statement, but did file a brief. 


FINDINGS OF FACT 


1. Complainant, Albany Frozen Foods, Inc., is a corporation 
whose address is 745 West 30th Avenue, Albany, Oregon. 


2. Respondent, Consumers Food, Inc., is a corporation whose 
address is 2951 “V” Street, N.E., Washington, D.C. At the time 
of the transaction involved herein, respondent was not licensed 
but was subject to license under the act. 
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3. On February 2, 1962, in the course of interstate commerce, 
complainant sold to respondent various lots of frozen green beans 
and cob corn, totaling 165 cases, at an agreed price of $660.50, 
f.o.b. Albany, Orgeon, plus prepaid freight charges of $106.30, 
for a total contract price of $766.80. It was agreed between the 
parties that the merchandise should be shipped to Washing- 
ton, D.C., to Gar Food Distributors, a division of respondent 
corporation, as a part of a pool car originating at Watsonville, 
California. 


4. The contract between the parties was negotiated by Con- 
tinental Food Sales, Inc., Seattle, Washington, and John Carney, 
of Miss Penny Foods, Inc., Nashville, Tennessee, with Conti- 
nental Food Sales, Inc., issuing its Sales Memorandum No. 2213 
on February 2, 1962, in connection with the transaction. 


5. On or about February 8, 1962, complainant shipped from 
ioading point in the State of California, with a stop for partial 
loading at Albany, Oregon, to respondent at Washington, D. C., 
frozen green beans and cob corn meeting contract specifications, 
in pool car PFE 301690, with freight prepaid by complainant. 
Respondent was subsequently advised of the arrival of car PFE 
801690 in Washington, D.C., but failed to remove from the car 
some or all of the frozen green beans and cob corn contained 
therein which had been shipped by complainant pursuant to the 
contract of February 2. Car PFE 301690 then left Washington, 
D. C., and continued on to Roanoke, Virginia, which was its ulti- 
mate destination. On its arrival at Roanoke, Valley Poultry & 
Produce, Inc., the purchaser of part of the merchandise in the 
pool car, discovered that the beans and cob corn billed to respond- 
ent were still in the car and so advised respondent through the 
broker, John Carney. 


6. Complainant has received no payment in connection with 
this transaction, and did not receive back any of the produce 
involved. 


7. An informal complaint was filed on October 25, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that merchandise answering contract require- 
ments between the parties was contained in car PFE 301690 on 
arrival in Washington, D.C. It is also undisputed that respond- 
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ent was advised of the arrival of the car in Washington and had 
an opportunity to unload such produce at that time. 


Respondent in its answer resists complainant’s claim for the 
contract price of the frozen green beans and cob corn involved 
herein, on the ground that the produce was never received by 
respondent. Respondent also refers to this defense in its brief, 
as follows: 


“It is important to stress at this time that the merchandise 
was loaded on the train incorrectly by the packers. If the 
merchandise had been correctly placed on the train, the mer- 
chandise would have been delivered to Consumers in the 
District of Columbia and the bill would have been promptly 
paid. However, as we have stated in our Answer, we never 
received the merchandise in question and therefore are not 
indebted to complainant.” 


The manner in which respondent’s goods were loaded onto the 
pool car is described by respondent’s president, George L. Shar- 
key, in a letter to the Department dated January 28, 1963, and 
contained in the report of investigation as Exhibit No. 6, wherein 
Sharkey stated, in relevant part, that “... [T]he shipper... put 
the merchandise in the railroad car behind other merchandise 
so that it appeared that the merchandise designated here was 
not in the car. The car was then sent on its way...” 


Respondent’s defense is not convincing. Respondent knew that 
the corn and beans were supposed to be in the car, as indeed they 
were, and while they might not have been packed in such way 
as to render them convenient and easily accessible for examin- 
ation and unloading, it is our belief that a reasonably diligent 
search of the railroad car by respondent’s employees would have 
revealed their presence. Clover Leaf Produce, Inc. v. Tomatoes, 
Inc., 22 A.D. 310. The fact that respondent failed to unload the 
goods on arrival at contract destination, and that the goods were 
then taken elsewhere by the carrier, in no way reduced respond- 
ent’s liability to complainant for the agreed purchase price. Sa- 
linas Marketing Cooperative v. Loving’s Produce Co., Inc., 22 
A.D. 1155. 


Respondent next alleges, however, that any liability to which 
it may be subject in connection with this transaction has been 
extinguished by payment to complainant. We can find no evi- 
dence in the record of any payment being made to complainant. 
We conclude, therefore, that this defense is without merit. 
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The agreed f.o.b. contract price, plus freight prepaid by com- 
plainant to contract destination, totals $766.80. Respondent’s 
failure to pay this sum to complainant is in violation of section 
2 of the act, for which reparation should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $766.80, with interest thereon 
at the rate of 5 percent per annum from April 1, 1962, until 
paid. 


This order shall be published and copies hereof served on the 
parties. 


(No. 9056) 


Roy W. PETERSON v. HARRY SANDBURG. PACA Docket No. 9049. 
Decided April 17, 1964. 


Contract Price—Liability 


While respondent admitted owing a balance to complainant but denied 
owing the amount claimed, respondent failed to submit evidence to 
establish that he is entitled to pay less than the contract price. It is 
concluded that respondent is liable for the agreed purchase price for 
the produce that was delivered to and accepted by him. 


Mr. Edward E. Coleman, of Anoka, Minnesota, for complainant. Respondc- 
ent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on August 29, 1962. A 
formal complaint was filed on February 7, 1963, in which com- 
plainant seeks reparation against respondent in the amount of $3,- 
182.30, alleged to be the balance due on a series of shipments of 
fresh vegetables sold and delivered to respondent between March 
2 and June 24, 1962. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
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March 4, 1963. The report of investigation was served upon 
complainant’s counsel on April 29, 1963. Respondent filed an 
answer on April 19, 1963, admitting most of the purchases as 
alleged, admitting owing complainant a balance, but denying 
owing the amount claimed. 


Although the amount involved herein exceeds $1500, the par- 
ties waived oral hearing and the issues are determined in accord- 
ance with the shortened method of procedure provided for in 
Section 47.20 of the Rules of Practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement, but 
respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy W. Peterson, whose post 
office address is 170 125th Avenue, Northeast, Anoka, Minnesota. 


2. Respondent is an individual, Harry Sandburg, whose ad- 
dress is 313 Walnut Street, Kansas City, Missouri. At the time 
of the transactions involved herein, respondent was licensed un- 
der the Act. 


3. On or about the dates shown below, in contemplation of 
shipment in interstate commerce, complainant sold to respond- 
ent certain fresh vegetables, including rutabagas, carrots, celery 
cabbage, red potatoes, white potatoes, green top radishes, and 
cello radishes, for total invoice prices as indicated: 


Date Invoice Price 
3—2-62 $1,129.50 
3-14-62 569.50 
3-22-62 442.00 
3-27-62 620.00 
4-2-62 524.50 
4—7-62 515.80 
6-13-62 1,143.00 
6-24-62 693.00 

$5,637.30 


4. Complainant delivered to respondent on or about the dates 
shown in Finding of Fact No. 3, at Blaine, Minnesota, the kind 
of commodities called for by the several oral contracts, in the 
manner agreed upon, to trucks furnished by respondent, who 
shipped such commodities to destination points in the State of 
Kansas. 


5. Respondent accepted all of the shipments delivered by com- 
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plainant, but has failed to pay the total agreed purchase price 
therefor. Respondent is entitled to credit against the total pur- 
chase price in the amount of $2,755, leaving an unpaid balance 
of $2,882.30. 


6. An informal complaint was filed on August 29, 1962, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Although respondent in his answer denies owing complain- 
ant the $3,182.30 claimed in the complaint, he has failed to sub- 
mit evidence to establish that he is entitled to pay less than the 
contract price. Respondent’s answer was filed on April 19, 1963, 
and on July 4, 1963, respondent sent a letter to complainant, a 
copy of which was forwarded to the Department, in which he 
stated that, “Your balance due is $2,882.50, which I will pay off 
at $75 twice a month on the 5th and 20th making a total of $150 
per month.” Complainant refused to accept respondent’s offer of 
installment payments, and returned two $75 payments to re- 
spondent. On August 21, 1963, respondent again wrote complain- 
ant, offering to pay $300 per month until the account was paid 
off, $100 on each Ist, 2nd and 4th Monday of the month. 


In his opening statement, complainant shows that respondent 
has made seven cash payments totalling $1,381, including a $200 
payment on March 28, 1963, and a $100 payment on April 29, 
1963. In addition, complainant has credited respondent with $1,- 
024 in connection with two loads of seed potatoes delivered to 
to complainant, and freight on two shipments delivered to com- 
plainant from Kansas City in the amount of $350, or total credits 
of $2,755. Complainant has deducted the total credits from the 
original contract price of $5,637.30 and shows a balance due com- 
plainant from respondent of $2,882.30. 


It is concluded that there is due and owing to complainant 
from respondent the sum of $2,882.30. Respondent’s failure to 
pay complainant the total agreed purchase price for the produce 
delivered to and accepted by him was and is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $2,882.30, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
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pay to complainant, as reparation, $2,882.30, with interest there- 
on at the rate of 5 percent per annum from May 1, 1962, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 9057) 


FT. PIERCE TOMATO GROWERS v. KELLY & WEATHERINGTON, INC. 
PACA Docket No. 9400. Decided April 22, 1964. 


Payment of Undisputed Amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed February 14, 1964. Com- 
plainant seeks to recover $17,742.68, which amount is alleged to 
be the total of the f.o.b. purchase prices due complainant in con- 
nection with the sale to respondent during November and Decem- 
ber 1963 of four carloads and two truckloads of tomatoes in 
interstate commerce. 


A copy of the formal complaint was served on respondent on 
March 5, 1964. Respondent filed an answer to the formal com- 
plaint on March 20, 1964, incorporating therein, by reference, 
its letter of February 24, 1964, addressed to the Department. 
In its answer respondent admitted, in effect, the purchase, re- 
ceipt and acceptance of the tomatoes in question, and admitted 
liability to complainant in the sum of $16,137.27 in connection 
with these transactions. 


It is provided, in section 7(a) of the Act (7 U.S.C. 499g), in 
part as follows: 


«“* * * Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
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complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant 
the undisputed amount on or before the date fixed in the 
one **- 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$16,137.27. Payment in this amount shall be made within 30 
days from the date of this order, with interest thereon at the 
rate of 5 percent per annum from January 1, 1964, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 9058) 


ARGYLE POTATO WAREHOUSE v. POTATO SERVICE. PACA Docket 
No. 9379. Decided April 24, 1964. 


Jurisdiction—Interstate Commerce—Reparation Awarded—Default 


Purchase price of one load of potatoes not established to have moved in 
interstate commerce, and so not wihtin the jurisdiction of the Secre- 
tary, deducted from reparation awarded in default order. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a ef 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with transactions 
involving shipments of potatoes in interstate commerce. A copy 
of the formal complaint was served upon respondent and re- 
spondent has not filed an answer thereto. The issuance of an 
order without further procedure is appropriate pursuant to Sec- 
tion 47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 
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Complainant is a partnership composed of Thomas Sczepanski 
and Floyd Sczepanski, doing business as Argyle Potato Ware- 
house, whose address is Argyle, Minnesota. Respondent is an 
individual, Jerome Clarence Cariveau, doing business as Potato 
Service, whose address is P.O. Box 291, East Grand Forks, Minne- 
sota. Respondent was licensed or was subject to license under 
the Act at the time of the transactions involved herein. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order, with the exception of the 
amount alleged to be due, and constitute violations by respond- 
ent of Section 2 of the Act (7 U.S.C. 499b). An examination of 
respondent’s records by a Department investigator disclosed that 
one lot of the potatoes involved herein, No. 55, consisting of 50 
bags U.S. No. 2 potatoes, was unloaded at respondent’s ware- 
house and was sold from the floor of the warehouse in East 
Grand Forks, Minnesota. There is no evidence that this lot 
moved in interstate commerce, and therefore, it would not come 
within the jurisdiction of the Secretary. It follows the invoice 
price of $62.50 covering this lot should be deducted from the $2,- 
095.85 claimed herein, leaving a balance due and owing com- 
plainant from respondent of $2,032.85. 


Accordingly, within 30 days from the date of this order, re- 
spondent shall pay to complainant, as reparation, $2,032.85, 
which we find to be amount of damage to which complainant is 
entitled as a result of the violations found herein, with interest 
theron at the rate of 5 percent per annum from November 1, 
1963, until paid. 


Copies of this order shall be served upon the parties. 


(No. 9059) 


L. GILLARDE SONS COMPANY v. I. MELTZER & SON, INC. PACA 
Docket No. 9048. Decided April 30, 1964. 


Petition for Reconsideration—Dismissal 


The order of April 1, 1964, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on April 1, 1964, awarding repara- 
tion to complainant against respondent in the amount of $1,- 
172.53, with interest. A copy of this order was served on re- 
spondent April 2, 1964. Respondent filed a petition April 10, 
1954, asking that we reconsider the order of April 1. 


Respondent in its petition contends that the order of April 1, 
1964, is in error in that we failed to give proper weight to cer- 
tain contentions advanced by respondent. We have reconsidered 
the order of April 1 and find that respondent’s contentions are 
without merit and that the order of April 1, 1964, is supported 
by the evidence and by the law applicable thereto. Accordingly, 
respondent’s petition is dismissed without prior service upon 
complainant. 


The order of April 1, 1964, is hereby reinstated, except that 
the reparation awarded in that order shall be paid within 30 
days from the date of this order. ' 


This order shall be published and copies hereof served upon 
the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 9060) 


PACA Docket No. 9029. Dismissed April 8, 1964. 


(No. 9061) 


PACA Docket No. 9330. Dismissed April 30, 1964. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


Orders issued by Thomas J. Flavin, Judicial Officer 
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(No. 9062) 


NATIONAL FRUIT CANNING Co., INC. v. SUSQUEHANNA FROZEN 
Foop CENTERS, INC. PACA Docket No. 9384. Reparation of 
$741.42 with 5 percent interest from May 1, 1963, is awarded 
complainant against respondent in order issued April 17, 1964. 


(No. 9063) 


PERRINE TOMATO GROWERS v. KELLY & WEATHERINGTON, INC. 
PACA Docket No. 9399. Reparation of $6,117.25 with 5 per- 
cent interest from February 1, 1964, is awarded complainant 
against respondent in order issued April 23, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
Orders issued by Thomas J. Flavin, Judicial Officer 


(No. 9064) 


BOLER FRUIT & VEGETABLE COMPANY v. OAKS PRODUCE COM- 
PANY. PACA Docket No. 9325. Reparation of $2,390.64 with 
5 percent interest from July 1, 1963, awarded complainant 
against respondent in order issued April 7, 1964. 


(No. 9065) 


BEVERLY’S, INC. v. SHERWOOD H. JONES. PACA Docket No. 
9387. Reparation of $205.25 with 5 percent interest from Sep- 
tember 1, 1963, awarded complainant against respondent in 
order issued April 9, 1964 


(No. 9066) 


STANLEY ORCHARDS, INC. v. ELLERY FRUIT EXCHANGE, INC. 
PACA Docket No. 9393. Reparation of $2,334.83 with 5 per- 
cent interest from May 1, 1963, awarded complainant against 
respondent in order issued April 9, 1964, 
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(No. 9067) 


EARL ByrpD & Co., INC. v. LAKESIDE PRODUCE Co. PACA Docket 
No. 9394. Reparation of $1,455 with 5 percent interest from 
January 1, 1964, awarded complainant against respondent in 
order issued April 15, 1964. 


(No. 9068) 


MAZZIE FARMS v. WIESCAMP PRODUCE Co. PACA Docket No. 
9395. Reparation of $610 with 5 percent interest from Sep- 
tember 1, 1963, awarded complainant against respondent in 
order issued April 15, 1964. 


(No. 9069) 


CHARLES A. PRITCHARD v. GEORGE ANDREWS. PACA Docket No. 
9188. Reparation of $8,229.35 with 5 percent interest from 
October 1, 1962, awarded complainant against respondent in 
order issued April 16, 1964. 


(No. 9070) 


S. L. DOUGLASS v. LIEBERMANN Bros. PACA Docket No. 9359. 
Reparation of $500 with 5 percent from August 1, 1963, 
awarded complainant against respondent in order issued April 
22, 1964. 


(No. 9071) 


EDWARD G. HIRN v. OHIO MARKET. PACA Docket No. 9403. Rep- 
aration of $197.53 with 5 per cent interest from August 1, 
1968, awarded complainant against respondent in order issued 
April 24, 1964. 
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(No. 9072) 


FORREST THOMPSON v. POTATO SERVICE. PACA Docket No. 9402. 
Reparation of $400 with 5 percent interest from May 1, 1963, 
awarded complainant against respondent in order issued April 
24, 1964. 


(No. 9073) 


BOLER FRUIT & VEGETABLE COMPANY v. DENARGO PRODUCE COM- 
PANY. PACA Docket No. 9358. Reparation of $200 with 5 per- 
cent interest from June 1, 1963, awarded complainant against 
respondent in order issued April 29, 1964. 


(No. 9074) 


JAMES MESSINA & Co. v. WHITE WAY FLorRIST, INC. PACA 
Docket No. 9407. Reparation of $336 with 5 percent interest 
from August 1, 1963, awarded complainant against respond- 
ent in order issued April 30, 1964. 


(No. 9075) 


JOHNSON BROTHERS v. POTATO SERVICE. PACA Docket No. 9404. 
Reparation of $500 with 5 percent interest from June 1, 1963, 
awarded complainant against respondent in order issued April 
30, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 9076) 


PacIFIC COAST FRUIT DISTRIBUTORS, INC. v. THE AUSTER CO., 
Inc. PACA Docket No. 9000. Order issued April 13, 1964, by 
Thomas J. Flavin, Judicial Officer. 





